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Divorce - Child Support 
Kresteller v Superior Court (1967) 248 ACA 675, 56 CR 771 


Although the rule has been that a husband deprived of child 
custody has no duty of support under CC 9196 if support is not 
mentioned in the divorce decree, the court in Kresteller rejects 
this rule on the grounds that the father has a duty of support 
under Pen 0° $270; and CC’ 39137:1 permits maintenance of a civil 
action against a parent having a duty of supprert. The support 
action must be brought in the court that granted the divorce, 
since it has primary and continuing jurisdiction. 


Bankruptcy 


General Ins. Co. v Schian (1967) 248 ACA 685, 56 CR 767 


In an action against a wife on a surety agreement jointly 
executed by husband and wife, the court held that only the wife's 
separate property or earnings could be reached to satisfy her 
obi'tcation. The husband alone had obtained a discharge in bank- 
rupvcy absolving him from any liability under the contract. The 
court held that the husband's discharge operated to release frcem 
further liability both his separate property and all community 
property subject to his management and control. 
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Class Actions 
Daar v Yellow Cab Co. (1967) 249 ACA 70, 57 CR 198 


A taxicab passenger brought a class action in superior court 
on behalf of himself and other taxicab passengers to recover 
excessive rates allegedly charged by the Yellcw Cab Co. in the 
preceding four years. Yellow Cab demurred on the ground that 
the court lacked jurisdiction over the amount in controversy 
because (1) there was no valid basis for a class action on be- 
half of other passengers, who, in the aggregate, had sustained 
damages above the jurisdictional amount, and (2) plaintiff, 
himself, had not claimed damages in excess of $5,000 f OePlainoler 
appealed the court's order sustaining the demurrer and trans- 
ferring the action to municipal court. 


The Court of Appeals preliminarily decided that the trial 
court's order sustaining the demurrer was a "final judgment” 
from which plaintiff could appeal under CCP 4963. However, the 
appellate court upheld the trial court's order sustaining Yellow 
Cab!s demurrer. In its decision, the court reasoned that a class 
action requires a "common interest" between those prosecuting the 
litigation and the non-litigants also represented by the action. 
The court distinguished between what it called "uniformity of 
interests" and "common interests"; no "common interest" exists 
between persons who merely have similar claims against the same 
person. Rather, the court implied that the claims must be 
dependent on one another, i.e., no class action exists if, as in 
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BOOKS AND PERIODICALS 
ee ee REO 


This list is prepared by Carleton Kenyon, Law Librarian, 
California State Library, Sacramento. All the books, articles 
- and documents are available by interlibrary loan from the 

“State Library, Interlibrary loans may be arranged through any 
county, city, or other library. ; 


) 


Table of Subjects 


ADOPTION 3 - DOMESTIC RELATIONS couRTS 
BANKRUPTCY JUVENILE COURTS 

CHILDREN LEGAL AID 

CONSUMER PROTECTION MENTAL HEALTH 

CUSTODY | | REFERRAL SERVICES 

DEBTOR AND CREDITOR SOCIAL WELFARE 


DISCRIMINATION IN EMPLOYMENT UNEMPLOYMENT INSURANCE 
DOMESTIC RELATIONS USURY 
GENERAL 


ADOPTION BANKRUPTCY (Continued) 
Annual review of decisions | Bankruptcy: equitable sub- 
and Statutory revisions | ordination of unconscionable 
atiecting adoptions, { claims, QO Southern California 
9-06. Felix Infausto | Law Review 165-175 (1967). 


and Mildred A, Shanley. aS 

1 Family Law Quarterly | Bankruptcy is to help the honest 

10-24 (1967). t debtor pay debts. Joseph J. 
Rifkind. Los Angeles Daily 

BANKRUPTCY Journal Repart Section, March 


20, 1967, pp. 13-17. 
The bankruptcy amendments of 


906. Frank R, Tene Congress amends National Bank- 
I Georgia Law Review 1 9- ruptcy Act. Alexander L. 
182 (1967); 41 Journal of Paskay. 72 Commercial Law 
the National Conference of Journal 31-34 (1967). \ 


Referees in Bankruptcy 
53-58 (1967). 
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BOOKS AND PERIODICALS (Contd. 


BANKRUPTCY (Continued) 


Husband and wife bankrupt- 
cies; Peter M, Hiliot. 
10 Orange County Bar 
Association Bulletin 78-79 


(1967) 


Orders to show cause in the 


siialteenat hn vtech 
bankruptcy court, or. cause 


PRE Et RAR RR AS | SEER. BERRA TAC Gas ie pee 
me no causes, Bernard 


Shapiro. 42 Los Angeles 
Bar Bulletin 206-209 
(1967). 


Subordination of claims: 
equitable principles applied 
in bankruptcy. George Ashe, 
(2 Commercial Law Journal 


ehierls lalsleye 
CHILDREN 


Symposium: the child and 


tievcourts Ww Errectsivor. 
the recent Supreme Court 
decisions on the rights of 
children and minors, G. D. 
Cox; Protection of the 
rights of minors and chil- 
dren in divorce cases, 

C. Ingraham; Rights of 

the legally disadvantaged 
in adoption and child 
custody matters, M. M. 
Childs; Challenges in 
substantive penal law 
Terormso.) . Georpe: 
President's Crime Commis- 
Sion reports, G. Blatt. 

53 Women Lawyers Journal 


43-67 (1967). 
CONSUMER PROTECTION 


Cases and materials on food . 
anaedrucwiaws 4 Svudvein 
consumer legislation. 

. Thomas W. Christopher, 
New York, Commerce Clearing 
House, 1966. 908 p. 


CONSUMER PROTECTION (Continued) 


Consumer credit project of 
National Conference of Com- 


missioners on Uniform State 
Laws. Roger S. Barrett. 
Washington, National Consumer 
Finance Association, n.d. [7] p. 


| Protecting the consumer from 


injury. Stanley Mosk. Los 
Angeles Daily Journal Report 
Section, April*co, 1967, 

De 


The vulnerable Americans. 


Curnc 


Gentry. Garden City, Doubleday, 
BOG6% 35350 
CUSTODY 


Child custody: Towa corn and 


the avant garde. David N. 
Levine. 1 Family Lawyer 


Quarterly 3-9 (1967). 


Investigation and reports on 


custody and matrimoni32 
matters. Alice Wilkinson. 


17 Decalogue Journal 14-16 
(1967). 


Measuring the child's best 
interests; a study of incom- 
plete considerations. 44 


Denver Law Journal 132-146 
(1967). 


Psychiatric evidence in child 
custody proceedings. Mark 
Skolnick. 22 Intramural Law 
Review (New York University) 


154-177 (1967). 
DEBTOR AND CREDITOR 


Arbitration as a collection tool. 
72 Commercial Law Journal 


35-36 (1967). 
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CHAPTER 9 


BANKRUPTCY 


This draft will be revised and distributed as part 
of the California CEB-OEO Debtors' Remedies Manual. Several 
authors have cooperated in the preparation of material for 
this crates 
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Evaluation of Remedy 
DavidauriieAccorney | Los Angeles 
Part eit. - Interviewing Bankruptcy Client 


CEB-OEO staff with cooperation 
of Alameda County Legal Aid Society 


Part III - Prebankruptcy Role of Attorney 
Robert Hughes, Attorney, Gakland 
Fart, - Bankruptcy Procedures 


Robert Ward, Attorney, Oakland 
and CEE-OEO staff 


Par Gee vi - Post-Bankruptcy Counseling 


Stuart Kaplan, Attorney, San Francisco 
(NOT INCLUDED IN THIS DRAFT) 


CHAPTER 9 


BANKRUPTCY 


I. EVALUATION OF REMEDY 
A. [§9.1.1] Remedies Available to the Insolvent Non-business 
Debtor 
1. (§9.1.2] Negotiating or Litigating with Creditors 
2. [Soieal "Consolidation" Loans 
3. ([§9.1.4] Professional Adjustment of Debts 


LS Selous Wage Tan cEnes Plans (Bankruptcy Act Chapter 
RES 


5. ([§9.1.6] Bankruptcy 
B. [§9.1.7] Collecting Information 
C. Evaluating Liability Factors 
1. [§¢.1.8] Compiling Information 
SP, [SomseisVatidity cr claim 
3. [§9.1.10] Dischargeability in Bankruptcy 


a. [§S.1.11] Debts Not Provable in Bankruptcy 
(Bankruptcy Act §63a) 


b. [§9.1.12] Debts Not Dischargeable though 
Provable (Bankruptcy. Act §17a) 


D. Evaluating Security Interests 


1. [§9.1.13] Relationship of Secured Debt to Total | 
Indebtedness 


2. [§9.1.14] Validity of Obligation and Security Interest 
3. (§9.1.15] Waiver of Security by Creditor 

4, {§9.1.16] After-acquired Security 

5. ({§9.1.17] Statutory Liens 

6. {§9.1.18] Equitable Liens 


E, [§9.1.19] Evaluating Factors Which May Cause Denial of 
Discharge (Bankruptcy Act §14c) 


F. Evaluating Other Factors 


1. [§9.1.20] Amounts Available for Liquidation of Indebted- 
ness ‘ 


2. [§$.1.21] Debtor's Assets 
3, [§9.1.22] Employer Relationships 
u, {§9,.1.23] Legally Dischargeable Debts Bankrupt Will 


Pay Despite Bankruptcy (Actually Non- 
dischargeable Debts) 
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5. [§9.1.24] Psychological Considerations 


6. (§9.1.25] Eligibility of Debtor for Bankruptcy Act 
Relief 


7. Doinestic Relations Considerations 
a. {§9.1.26] Should the Wife File 
b. [$9.1.27] Where Bankrupt is Party to Recent 
or Pending Divorce 


II. INTERVIEWING BANKRUPTCY CLIENT 


A. Psychology of Bankrupt 
ns TESS). ] NOT YET PREPARED 
a2 Sa. ] NOT YET PREPARED 
B. [§9.2.10] Attorney's Checklist for Bankruptcy Interview 
Cc. [§9.2.11] Instructing Client on Use of Interview Sheet 
1. [§9.2.12] Sample: Instructions to Client 
2. [§9.2.13] Sample List: Items to Bring Attorney 
D. Interview Sheet 
1. (§9.2.14] Form: Bankruptcy Interview Sheet 
2. [§9.2.15] Annotated Bankruptcy Interview Sheet 


E. [§9.2.16] Form: Inquiry Concerning Prior Bankruptcy 


III. PREBANKRUFTCY ROLE OF ATTORNEY 
A. [§9.3.1] Discovery of Necessary Facts 
B. [§9.3.2] Preservation of Assets 


1. [§9.3.3] Understanding the Role of the Trustee in 
Bankruptcy 


a. [§9.3.4] Selection of Trustee 
b. [§9.3.5] Duties of Trustee 
c. [§9.3.6] Powers of Trustee 
ad. [§9.3.7] Motivation of Trustee 
2, Locating Assets of the Bankrupt 
: a. {§9.3.8] Importance of Locating Assets 
b. [§9.3.9] Difficulties of Locating Assets 
3. [§9.3.10] Procedures and Techniques 
4. (§9.3.11] Form: Asset Checklist 


Cc. Analyzing and Handling Assets 
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1. [§9.3.12] Determining and Claiming Exempt Status 
2. [$9.3.13] Exemption Checklist 


3. [§9.3.14] Converting Nonexempt Property to Exempt 
Status 


4, Eliminating Equities 
a. [§9.3.15] Purpose 
b. [§$9.3.16] Procedure 
(1) ([§9.3.17] Form: Mortgage 
(2) ([§9.3.18] Form: Pledge 
(3) [§9.3.19] Form: Assignment 
(4) [§9.3.20] Form: Financing Statement UCC-1 
5. Dealing witn Transferred Properties 
a. [§9.3.21] Legal and Other Considerations 
b. [§9.3.22] Procedures 
D. Analyzing and Handling Specific Assets 
1. [§9.3.23] Property Under Involuntary Lien 
a. [§9.3.24] Determining Essential Facts 
b. Negotiating Techniques '! ; 
(1) [$9.3.25] General Creditors! Liens 
(Q0SiSONeteC Meta eiitens 
ce. [§9.3.27] Real Property Liens 


d. [§9.3.28] Form: Application to Remove Lien | 
from Homesteaded Property 


e. Tangible Assets 

a. [§9.3.29] Exempt Real Property 
(1) [§9.3.30] Homestead Checklist 
(2) [§9.3.31] Form: Abandonment of Homestead 
(3) [§9.3.32] Form: Declaration of Homestead 

De [§9.3.33] Nonexempt Real Property 
1) (§9.3.34] Form: Petition for Abandonment 
(2) [§9.3.35] Form: Order of Abandonment 

ch Personal Property 
(1) [§9.3.36] Household Furniture and Fixtures, 

Wearing Apparel and Ornaments of 


the Person 


(2) [§9.3.37] Automobiles 


© 


i) ‘ fi 


), PF 


Cs )mooeo750)) Lools,.om Trade 
(4) [§9.3.39] Guns 
(5) [§9.3.40] Photographic Equipment 


i 
(6) [§9.3.41] Encyclopedias 
(7) [§9.3.42] Sporting Goods 
3. Intangible Assets 
a. [§9.3.43] Income Tax Refunds 
b. ($9.3.44] Bank Deposits 
ec. Incidents of Employment 
(1) [§9.3.45] Wages 
(2) [§9.3.46] Pensions and Retirement Funds 
(3) [§9.3.47] Stock Participation Plans 
(4) [§9.3.48] Provident Funds 
(5) ([§9.3.49] Savings Bond Programs 
d. [§9.3.50] Personal Injury Actions 


e. ({§9.3.51] Insurance 
TV. BANKRUPTCY PROCEDURES 


A. Preparing Petition and Schedules 
iso 7a er oomes 
2. [§9.4.2] Where Available 
35, (80,453 |ecopies 
UNS (SOT PRUE Check isc 
5. [§9.4.5] General Instructions by Clerk of the Court 
B. Official. Forms | 
1. [§9.4.6] Annotated Official Form: Debtor's Petition 
2, {§9.4.7] Annotated Official Form: Statement of Affairs 
3, Diabilicty Scheduies 


a. (§9.4.8] Annotated Offictal Form: Schedules A-1 
Sy Ee 


bp. [89.4.9], Annotated Official: Form: Schedule A-35 


ec. [§9.4.10] Annotated Official Form: Schedules Gals 
A-5, and Oath 


4, Asset Schedules 


a. (§9.4.11] Annotated Official Form: Schedules B-1 
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ec. [§9.4.13] Annotated Official Form: Schedules B-4,B-5 
B-6, and Oath 


5. [§9.4.14] Annotated Official Form: Summary of Debts 
and Assets 


6. ([§9.4.15] Additional Pages for Schedule 
7. [§9.4.16] Sample: Completed Official Forms 
C. Filing and Other Postpreparation Procedure 
1. ($924.17 Rorm:? hCli ents At fidavic 
2. Fees and Costs 
a. [§9.4.18] Amounts and Place of Filing 
b. Forma Pauperis Filing - Not recommended 


(1) [§9.4.19] Problems, Recommendations and 
Client Instructions 


(2) [§9.4.20] Form: Petition to Pay Filing Fee 
in Installments 


(3) [§9.4.21] Order 35(4). General Orders in 
Bankruptcy 


(4) [§9.4.22] Followup Procedures 
3. [§9.4.23] Sample: Attorney's Notice to Creditors 


4. [§9.4.24] Sample: Letter to Client that Creditor 
Notice Returned 


5. [§9.4.25] Delayed Filing of Schedules or Statement of 
Affairs 


AneiNO THe. Gil iporn: Application for Order Extending 
Time for Filing Schedules 


p. [§9.4.27] Form: Order Extending Time for Filing 
Bankruptcy Schedules 


ec. [§9.4.28] Form: List of Creditors 
Do Postiiidne Procedumes 
1. [§9.4.29] Restraining Orders and Orders Avoiding Liens 


an [§9.4.30] Form: Application to Stay State Court 
Actions 


b. [§9.4.31] Form: Order to Show Cause on Application 
coestayvetatenCourt. Actions, and 
Temporary Restraining Order 

ec. [§9.4.32] Form: Order Staying State Court Action 


4,33] Form: Application to Declare Judicial 
Lien Invelid 


Qa 
tr 
\O 


e, [§9.4.34] Form: Order to Show Cause on Application 
to Declare Judicial Lien Invalid 


f. [§9.4.35] 


Form’ 
Invalid 


G 


Order Declaring Judicial Lien 


2. Preserving Assets After Filing 


a. [§9.4.36] Purchasing Property from the Trustee 


(§9.4.37] Arranging for Abandonment of Burden- 
some Assets 


3. First Meeting of Creditors’ 


a. Inetructions to Client 


(1) [§9.4.38] 


C2 Sewing sey 


Sample: Letter to Client Advising 
Him of First Meeting 


Instructions Checklist 


b. [§9.4.40] Role of Attorney 


ec. [§9.4.41] Procedure at First Meeting 


4. [§9.4.42] Amending Petition, Schedules, or Statement 


Of airs 


a. [§9.4.43] Amending Asset Schedules 


b. [§9.4.44] Amending Liability Schedules 


ec. Procedures 


(NR ISo oc 45. 
(2 )mlSo 47 46) 


(3) ([§9.4.47] 
(4) [§9.4.48] 

(5) (§9.4.49] 
($9.4.50] Dismissing 
a, {$9.4°51) Porm: 


b. [§9.4.52] Form: 


Form: Application for Leave to 
Amend Schedules 


Form: Order Granting Leave to 
Amend Schedules 


Amendments 
Sample: Notice to Creditor 
Born:  Atfidavic of Mailing 
the Proceedings 

Application for*Dismissal 


Order.,of Dismissal 


6. [§9.4.53] Determining Dischargeability of a Particular 
Debt in State Court 


(§9.4.54] Suit Charging False Pinancial Statement 


(1) [§9.4.55] 
(2) [§9.4.56] 
(3) [§9.4.57] 
b. [§9.4.58] Fraud 
(1) [§9.4.59] 
(2) [§9.4.60] 
(3) (§9.4.61] 


Form: Interrogatories 
Form: Answer 

Form: Trial Memorandum 
Suits 

Form: Interrogatories 
Answer 

Form: Trial Memorandum 


ce. §9.4.62] Charging Conversion of Security 
(1) [$9.4.63] Form: Interrogatories 
(2) [§9.4.64] Form: Answer 
(3) {§9.4.65] Form: Trial Memorandum 


7. [§9.4.66] Determining Dischargeability in Bankruptcy 
COURG Ort seen LLcacvion 


8. [§9.4.67] Final Meeting of Creditors 
9. (§$9.4763] Closing the Case 
a. [§9.4.69] Form: Discharge of Bankrupt 
b. [§9.4.70] Sample: Letter Notifying Bankrupt of 


Discharge 


V. POSTBANKRUPTCY COUNSELING 


A. Debts EncurredtrricrecosDischarcge 


i, HEY, ] Harrassment by Scheduled Creditor 

Oiaoor ] Repossession by Scheduled Creditor 

sp ENEI- ] Suit by Scheduled Creditor in State Court 

4. [§9. ] Nondischargeability Suits by Scheduled 
Creditor (See 3§9. ) 

Bey ESio ] Suits by Non-scneduled Creditors 


6. Disposition of Secuirity 


2, US ] Retention by Bankrupt 
beso. ] Returning Property to Creditor 
164 Ses ] Warehouseman's Liens 


8. Reaffirming the Debt 
ete aUSTeD, ] When It Is Advisable 


jae See ] Negotiation Procedures 


B. Debts Incurred After Discharge 


ily WA Se }] Aiding the Client in Setting up a Budget 
Oye Soe ] Use of the Claim of Exemption 
Sra SOR ] The Possibility of a Chapter XIII 

Vie So: ] WAGE EARNER PLANS 


VII. NAMES AND ADDRESSES 
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> Remedy 


Non-business Debtors = 
ca. 
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I. EVALUATION OF REMEDY 


A. (§9.1.1] REMEDIES AVAILABLE TO THE INSOLVENT NON- 
BUSINESS DEBTOR 


Determination by counsel of the appropriate remedy for the 
financial difficulties of a nonbusiness debtor is about as 
complex as a similar analysis for financially embarrassed 
businessmen. The problem in many cases is complicated by 
the nonbusiness debtor's lack of accurate records and. the 
practical time problems faced by one attempting to counsel 
a@ person who frequently faces,immediate wage attachment. 
There are several types of relief available to such « debtor. 
See §§9.1.2-9.1.5. The factors counsel should consider in 
recommending the most appropriate remedy as well as one 
method for accurately and economically compiling the factual 
information essential to such a determination are discussed 
in §§9.156-9.1.27. 

1. (§9.1.2] Negotiating or Litigating With Creditors 

In most cases in legal aid offices the debtor is driven 
to counsel by some creditor action, normally wage attachment 
Ori Unreatssof it.) Counscl@cnould watter obtaining tne 
necessary factual information, analyze. the merit of the claim 
and determine that all exemption rights of debtor are used. 
See §§9.3.13-9.3.23; I California Family Lawyer, §§8.55-3.71 


(Cal CEB 1961); Cowans, BANKRUPTCY LAW AND PRACTICE 


PROV vBomer : 


—y 


_ ~ -~ f ~ 
Ww St : Wigan S22 Ofw aAoers £ 
. , re - “a & * ~— r ‘ye Ms i] . ‘x a 
* 4 y Ns ae w + 7 ~V¥voUG 4 i ala 
cf 
o> — ® po r Pm, “ 4 t 
( - 
£ > “ . *% L,@e > et 
P wal +> Pe ay 7 
— dE | 1 ak ‘ ‘ 
Z 
is d =" r r _ om, % 
~~ ae Ae -_*) as) he Jet LOL 
- 
— ae ; to - ~~ - 
wa Oo fe bs os o 3, ie - - 6147 TSi [ 
wn 
re 7 ~~ t 
etd .l ‘Ee 
pre ' ‘ ; Hs - _ % a r r oz P 
a & ha ed , 4 ~ ' « ae ke a af ~ ‘ ~ A i *-~ «@ 4 
a —-\ssteesienlinamnepes a — _ ae — ee — 
v1 ha aT "OF ' ey r 2 } nares esa f 77 ARnn > yr a : 
oka Pa At ke , t ” ia 4. 23 is oe Lice “™VwVOoODY ¥ OU ¥Re 
‘ - 
. aA, é ” s° & ar — B+ _ - ~~ i> 4 af - % ce ~ay , 
SNE; a Vy = ¢ of i emMVvig da 169 ast OTD ~f9OR va 43 bide SD og 
7 
7 > 


(980 Satitiatts. 19345 ,Oivorte £ wee wl To Btseutys x6 | 


| (isces ,aotjenwine teuseod Ytseeeosn 


ah to “mittgts 


i I 


z. porsamete rae wale anieees at a | af 
ae | od ha | 


- 
na ES 


». BAN ame ce: 


§§589-592 (1963) (hereafter referred to as Cowans §__). He 
Should also attempt to ascertain whether the debtor is 
being subjected to illegal or improper collection practices 
and, if he is, forcefully call such wrongs to the attention 
Of@the creditorm anvolved and, if necessary, to appropriate 
State or locai authorities. See 1 Family Lawyer §§8.72-8.75. 
Negotiation is often possible, and is usually the 
easiest solution, if the creditor is reasonable, the 
obligation actually owed, and the debtor able to manage 
Some payment, Litigation is, of course, less expedient, 
but when a real challenge to the validity of the debt exists, 
the attorney who fails to raise the issue often is not 
adequately representing his client. The validity, amount, 
and number of creditors! claims will affect the determina- 
tion of whether individual negotiation and settlement, 
active defense of the claim, or a more drastic eee is 
called for, 
2. [9$9.1.3] Consolidation Loans 
Another approach often taken by debtors, usually prior 
to consulting an attorney, is the so-called consolidation 
loan. The debtor is encouraged to reduce his indebtedness to 
"one convenient monthly payment" by refinancing his obligations; 


that is, by borrowing sufficient funds to liquidate existing 
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indebtedness and then repay the refinancing agency in amounts 
within his budget. » In some cases this method aes prove 
Satisfactory in terms of convenience to tne debtor and 
avoidance of legal fees. If such a loan has already been 
obtained before the attorney interview, counsel should 
determine that the loan transaction itself is proper; par- 
ticularly thet the debtor has not paid, with the new LCatt, 
unearned interest on old obligations. See, e.g., California 
Civil Code §§1807.1-1807.3 (Unruh Act). This is particularly 
important when the lending agency is paying itself off on 
Bh pCigukep pore) ep iay ssn allele Tivo mnteal-y haulinn g¥s) Miaricy Velie paper. The 
‘attorney must determine Wet het Uiles O10, Ob Bat Lor se eet 
rewritten, includes unearned finance charges, with new charges 
tacked onto that amount ("flipping"). This mey make the 
obligation usurious. In re Branch (ED Tenn. 1966) F 
Hevea Cee 

If debtor secs the attorney before the loan transaction 
is consummated, the attorney should make sure that the client 
understands the actual cost. of the obligation he is undertaking. 
Many people are unfamiliar with permissable finance charges, 
and may be misled by the words used to quote interest rates. 
The following: chart. reprinted froma: brochire: 1ssueda by 


the California” Consumer® Counsel) summarizes” the maximum’ credit 


rates under California law. 


ae :. yd t35; id ig0L add tSdg. Srbngs2 5h, 


& ‘ * rr, T= fx ae _ ‘> ns 
| JGS0 S42 Jsad vite tye t4 
3 
bd - 
r ” ~~ ~ oa - 
= : a -O MO Vestetnt- bony earn 
wit*ea ~ _- t - - 

r = pe e 

= ~ }4 = % = hee Evie 
! 

; sf ddl fisiw° waevdour: 

a ‘tr od ay = én 

Place ce S084 a a is 

as 
~~ An 1 bear 5 
rh , ~ oh od ae 
¢°*~ ae ¢ 
7 | 
StS JE OF MO bedos? 
4 ) 
i a f . Ps i 
a . tr oy ia J iio at 
° ees) 5, 
ST Re = 
5 
a i 4 + - «= 2 7 © 
> 20g, €99e gotesd 3. 
‘ 
Ps . 
ai} * YY 
| in es eee fad af nz @ 
2 é = ~ od wis ad Pd P| 20 STs =O baba) ped 4. 


- 
ode “e- g a tn. pi ‘ 7 : * 


. Ve o+ SO NOlsssilon ans to taon. istics et? 26ReJo7shnw 
x 4 ; v iy ; 


: 


a 


cielo 
a 


: ous. 


a botiset gsi 


ry } 3 Z vies 


MAXIMUM CREDIT RATES UNDER CALIFORNIA LAW 


EQUIVALENT IN 
SIMPLE ANNUAL 
MAXIMUM RATE STATED IN THE LAW INTEREST 


CREDIT PURCHASES 


Revolving charge 
account. . . On “outstanding balances from 
month to month": * 
To $1,000-1-1/2% per month. . . - 18% (or more)* 
Over? $1, 000-12" per month. 72." . 12% (or more)* 


Auto installment 
CONUY OG A, ee Um Ss Lom pa) ance unk * 
USe Ie aol Gils e ie rccmr sane ate eee eee 22. Oak 


Other installment 
contracts fu. bi0On Munpaidtbalance ke 


To $1,000-5/6 of 1% per month 16,.5%** 
Over $1,000-2/3 of 1% per month 14,8¢#* 
LOANS 
Individual 
lenge 7 ror. p.On munpatrarbalance: 
LOPE werxveen ar. .8t den vente. 10% 
Creo. gun Lor On unpaid balance: 
1% per nonvn. e ® ° ° e e e ® ° 12% 
Bana ee aN o IES Da ag Narayana pours Ely clean. Cube ean oF No maximum 
Savings and 
imoketg) orsiciay cope ist ensue yale ey) AE Pina ge Us Wo ae ee oe No maximum 


Finance company: 


Personél 
property 
broker QPwas. Oneaunpsidhbabance: 
To $200s2-1/2% per=montnt .*.": 30% 
Over $200-$500-2% per month. . 24% 
Over $500-$5,000-5/6 of 1% per 
On COMP tatty te osteo ais gic lec ees 10% 


industrial 
loan company On unpaid balance: 
TogseO0—-2-1/25 Der month. ' wees 30% 
Over $200-¢700-1-1/2% per month 18% 
Over $700-$10,000-5/6 of 1% per 
MOC Dipemes a erece ensure, tk rs eee 10% 


Pawnbrokertye.s- One@unpaid balances 
To $100-2-1/2% per month. ... 30% 
Over $100-$500-2% per month. . 24%, 
Over $500-5/6 of 1% per month , 10% 


®Because the law does not clearly define "outstanding balances,” 
retailers*are freéstovapply credit: charges in ways that permit 
the rate to exceed 18% per year. 


*%In these contracts, the credit charge is imposed on and added 
to the total amount owing at the start of the contract, rather 
than on the unpaid balance from month to month; hence, an 
add--on rate of 12% (1% per month on a 12-month contract) is 
equivalent to 22% simple annual interest. ‘The simple annual 
interest. rates shown on this page are for 12-month contracts; 

“when the add-on method is used, the rates will be higher for 
2-year and 3-year contracts. 
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Interest charges will differ if the interest quoted is 


added to the purchase price and POVALOBitina ta xsd amountuor 


installments, or if charged only on the unpaid balance, 


For 


examples, see the following chart, prepared by the, California 


- Consumer Counsel. 


YOU SAVE MONEY--If You Know What Credit Costs 


When you buy on credit, 
YOU pay san .extra lcharge . 
Whether that extra charge is 
called "interest," "service 
Dee vue Carpying cherga ston 
anything Gise; it raises the 
PUI CeVOI Whe tsy OU BDV Anta can 
keep, you. zAmom buying other 
things you need. For example: 


*A store sells a refriger- 


aUGret Ofeg3e 9.07 ..eeOn aa he 


- month contract with a $10 down 


payment, you can pay the store 
$66 extra for credit--enough 
to buy 265 quarts of milk. 


¥*One of the new "compact" 
GAVSecosts $2000.52), ow th de— 


lux accessories .sales ax .and 


license. With a $460.52 down 
payment, credit charges on the 
$2200 balance on a 36-month 
CONUract ‘can cost. you over 
$400--enough to pay cash for a 
washing machine and a drier, 


How much =credit costs, vou 


depends on the rate of interest 


and the length of the loan, 
BotChwaltectethettotel ecoscuor 
Crediscs. 
eredit at the lowest possible 
YavemoOL inlLerest forthe 
shortest possible period of. 
time. 
so it is worth your while to 
SsnopuLon credat. canext udday, 
Some commonly-quoted credit 
charges are expressed in true 
annual, interest. rates, for vou 
an une chart lon. thesrieng, 


The smart shopper gets 


CPeEGleacostsavary Widely, 


HERE'S WRAT YOU PAY FOR CREDLE 


If added to purchase price and 
total repaid in 12 equal monthly 
payments: 


When they say you. pay* 
4% per year: Pash 
6% per year: 10.9% 

%# per year: 14.5% 

10% per year: 18.0% 
2 per mo... 21.5% 

*In true annual interest 
True 

If charged only annual 

on unpaid balance interest 

3/4 of 1k “per'month on == 9% 

unpaid balance 
5/6 >of 1%.) per month on =. 10% 
unpaid balance 

Dee eperamontheon, esc. 
unpaid balance 

1-1/4% per month on = 15% 
unpaid balance 

m1 /22) per month on =) 16% 
unpaid balance 

2-1 /2e% per month on = 30% 


unpaid balance 


Lhiswborochureé 3S a: services to 
the people of Cais fornia’ provided 
under an Act of the State Legis- 
lature, requested by Governor 
Brown. t was compiled by State 
Consumer Counsel Helen Nelson, 
Governor's Office, Sacramento. ) 


Further, inbtheseventetharsthe "consolidation loan Vis 


secured, the attorney should be sure that the client understands 
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the eA the security agreement he signs, particularly if 
it contains vrovisions covering security not now in the 
possession of the debtor but which may be acquired in the 
fubureyet es jan after acquired property claim. See §9.1.16. 
3. (§9.1.4] Professional Adjustment of Debts 

A variety of professional debt adjustment services are 
available to the debtor, both of the fee and no-fee variety. 
Fee services, which are pegubated*by Finve'$sl2002seeteseqe . 
receive "money...for the purpose of distributing the money... 
among creditors in payment or partial payment of past due 
epi ieat an of the debtor." Hin eesieoe2el Ff These Pproraters 
are licensed and bonded, and may charge a fee of 12% on the 
first $3,000 disbursed to Creditors; *with*a declining per- 
serge rene additional disbursements. Fin ¢C §12314. Their 
function is generally to analyze the debts and negotiate with 
eredivorset or'“repayment of the debtor's obligations on a 
schedule which they establish and determine to be feasible 
iilepe tnebaddees to handYe. **Participation by the creditor=in 
SUCH a “plan sae Say by a professional prorater is completely 
voluntary so that the debtor receives no protection from 
attachment or suit other than that engendered by the good 
will existing between es eee arnidethe™prorater.  “inis 


type of service has proved beneficial in cértain situations. 
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It is, of course, imperative that the prorater with whom the 
client deals be reputable. Non-fee counselors ere hae 
a service similar to that of the fee prorater operate in 
certain cities in California. This type of credit counseling 
program has been established on a community service basis by 
banks, finance companies, merchants, and others interested in 
reversing euhe VAST BISS ADEE Sele bankruptcy as the sole alternative 
for the insolvent debtor. It operates in much the same manner 
as the professional prorating services, but the number of 
Raw so served is considerably smaller. See aan §§70-82. 
4, (£§9.1.5] Wage Earners! Plans (Bankruptcy Act Chapter XIII) 
im many cases, it will be in the debtor's best interests 
to consider the filing of a Wage Earner'ts Plan under Chapter 
XIII of the Bankruptcy Act (Bankruptcy Act §§601-686, 11 USC 
§§1101-1086) either as an original proceeding or as conversion 
of a pending bankruptcy. A "wage earner" is one whose principal 
income is derived from wages, salary or commissions.  Bank-— 
PUupt CY ACL whO00 GS hello Guy 000 C) e mcuCH anmindl Vidualemey 
ObcvaLN provection from creditor harassment and legal process 
while proceeding to liquidate his indebtedness. according to 4 
Plan of his own choosing, assented to by-some (not necessarily 
all) of his creditors, if the plan is approved and administered 


by the bankruptcy court. Benkruptecy Act §614, 11 USC §1014. 
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Under Chapter XIII the wage earner submits to the juris- 
diction. of the bankruptcy court all of his Tuture earnings. 
Bankrupty Act §646(4), 11 USC §1046(4). His allowance of 
exemptions, however, is the same asthat provided for a bank- 
TUD UC. me Dan trupUuCyy Act mesos fee Limo C S103 /n0) ner debt On uwiiie De 
eligible for ex parte injunctive relief against unsecured 
creditors, which will stay suit, attachment, execution, and 
other creditor action. Bankruptcy Act §614, 11 USC §1014. 
See Bankruptcy of Arzoga (S D Cal 1962) 204 F Supp 617. 
ifpcauseris shown, stCemporary injuncbive reiier icanvalsogbe 
had against secured creditors. Bankruptcy Act §614, 

11 USC $1014. 

- After obtaining temporary protection from his creditors 
the debtor will submit a plan to them, either for a composition 
of his indebtedness, or, more usually, for an extension of 
time to pay debts by utilizing future GCarnings. Debts 
secured by interests in debtor's real property may not be 
dealt with in such a plan. Bankruptcy Act §606(1), 
21-0USC $1006(1)., - Aside fromysuch depts, however, the pian 
contemplates liquidation of all unsecured indebtedness, 
upon any terms, but on an equal basis, normally pro-rata 
to creditors filing timely claims within six months from 


the first meeting of creditors. Bankruptcy Act §§643, 646(1)}, 
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IL USC? §$1043, (1046(1). 

Creditors having security interests in personal DrOperty 
in debtor's possession may be dealt with severally on any 
terms. Bankruptcy Act §646(2), 11 USC §1046(2). Usually 
if sufficient funds are available, they will be paid prior 
to dividends to general unsecured creditors, but with reduced 


interest, 


If sufficient funds are not avail labie 
@ plan may provide for their payment pro-rata among themselves, 
or pro-rata with unsecured claims. When the plan is coniirmed, 
it Neier upon the debtor and all creditors, 
whether or not they are affected by the plan, have accepted 
it, or have filed their claims, and whether or not their 
claims have been scheduled, allowed, or are allowable. 
Bankruptcy Act §657, 11 USC $1057. A secured creditor may be 
persuaded to participate in the plan by an offer of preferen- 
tial treatment. If a secured creditor does not accept the 
plan, he does not lose his lien, but may realize on his 
security only through ‘4 reclamation proceeding in the bank- 
ruptcy court, wich that court has Jurisdiction over all of 
debtor's assets.. If he attempts to enforce the lien outside 


the bankruptcy court, he may be enjoined for the duration of 
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the plan, unless the court permits him to proceed ine scacve 
court or grants other relief. See I Family Lawyer §8.103. 
When secured creditors participate, the plan will normally 
provide for regular payments to creditors holding security 
which is valuable or essential to the debtor, e.g., automobiles. 
There is no statutory time limit for the liquidation of claims 
in an extension arrangement. However, it is customary to 
attempt to complete such plans within three years. An initial 
determination of whether the debtor will be discharged, although 
the plan is not completed, may be made at the end OL st hestnree 
year period. Bankruptcy Act §661, 11 USC §1061. 

The attorney normally contacts creditors and solicits 
consents to the plan. If the majority in number and amount 
of unsecured creditors who have filed claims before the con- 
clusion of the first meeting of creditors consent, all of 
the general creditors will be bound, irrespective of failure 
to consent. Bankruptcy Act §§652, 657, 11 USC §§1052, 1057. 
Unsecured ERNEST who fail to file timely claims will not 
bemveid, sandethelredebesmwi ite be discharged. Bankruptcy 
Act §57n, 11 USC §93(h)3; L.O. Koven & Brother, Inc. v 
Steelworkers Local 5767 (DNJ.1966).250 F Supp 810,’ 816. 
Secured creditors who consent to the plan ere bound there- 


DV.) Many secured] creditors Will consent te such plans, even 
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when reduced payments are ey POs especially when their 
security is relatively valueless. The plan may include 
provisions under which the debtor may reject executory con- 
tracts, although such rejection constitutes breach of con- 
tract, and compels secured creditors to retake security, 
or limit liability on long-term leases. Bankruptcy Act 
§§642, 646(6); 11 6 SS 104 2-5 LOUG CO). 

If thesbankruptcy court finds that the proposed plan 
USMineUnes DestmincverescsmomecrediTOrcwmissrecsip le sana i 
good faith, and that the debtor has not been guilty of acts 
which would be a. bar to his discharge in bankruptcy (see 
S951-19). it will confirm the plan end eopoint atrustce 
to administer it. Bankruptcy Act Siesie ye thal USC §1056. 

The court may direct the debtor's employer to remit his Day+ 
check directly to the trustee, who will deduct the payments 
anaerecvurn tho epalancen vst hemOeUcon. = sneOuUncrmcacscsrm tle 
debtor will be permitted to make his payments on a voluntary 
basis.e Rankruptcy Act: Soli lJSG Ol einer debtor has 
every right to object: to the validity of claims filed and 
may Ootain-speedy wend teairetrial in wey pankrupucy,.courc , 
relatively inexpensively. Bankruptcy Act §633(1), 11 USC 
§1043(1). 


Upon successful completion of the plan, and in certain 
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situations when a plan has not Decne completed aatnesdebvor 
will receive a discharge identical to that which he could 
receive in a straight bankruptcy proceeding. See Bank- 
rupvcy Act s§§6600 3 661, -1l*UsC) §$1060, 1061... He may in 
certain circumstances apply for dismissal of his proceedings 
or convert them into straight bankruptcy proceedings. How- 
ever, *he ‘cannot pe adjudicated bankrubnt without his consent. 
Bankruptcy Act §666, 11 USC §1066. 

Counsel should be aware of the situations LVewhid on 
Chapter XIII is very effective. In some cases the debtor is 
considering bankruptcy only because he needs rel f from 
cereditor=pressures, and is afraid of jeopardizing his 
employment Me Wabeeacvachmentsearce (eV CC .mer DeOUICrECaces: 
for a number of reasons, bankruptcy may not be available 
to him. For example, if he received a discharge in bank- 
RUPCCY@INeprlor = proceedings i7Sticulcecdawicunin, toe vast six 
years, Hew SeniOvgel ee DL emhOrmaeG SCharee mm Dankrupucy 
THeNCWMDCOCCECC INS smebauhkr eC Cy eNC UMS IHC (5 sm sUSC ESS aC Cs es 
See §9.1.19. He may, however, file and confirm a Chapter 
XEEL proceedine ’calline fortan extension of2 time to pay his 
Gebussin woul iMoUWlUnstend ine bankrupucy Ace eu P4c( 5), ll UsG 
§32(c)(5). Perry v Commerce Loan Co. (1966) 383 US 392, 


Individual obligations may 
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Q . ey 
not be dischargeable in Sree (see §9.1.10). rne 
debtor may have difficulty retaining hiceemploymentuiienc st les 
bankruptcy, or he may be forced to pay ayn depts» iiespi verso 
bankruptcy, or wish to do so (see §9.1.23). In other cases, 
the amount of unsecured indebtedness may be too small to 
Justitys Loss s.Otel ne yl ehu tO ae tater discharge in bankruptcy 
if the need arises within the next six years, See Cowans Site 

There are few firm rules about when to recommend a 
wage earner: plan. peole eLacvor that is always essential, 
however, is client's strong desire to pay his obligetions, 
and willingness to submit to the discipline to accomplish 
this. Acceptance of this remedy has been far from tniversal. 
However, in appropriate cases, a Wage carner sss will, 
irmetact wiaddamatertods y stmt ne financial rehabilitation of 
the, debcon, end preserve, his valuable right to a bankruptcy 
proceeding for a time of greater need. 

See also I Family Lawyer §§8.76-8.109; Hilliard and 
Hurt, Wage Earner Plans Under Chapter XIII of the Bankruptcy 
Acton NOV 01963.) :pe4 lx The Business Lawyer 271 ‘GUS 
Cowans §§93-106. For further information as to practice in 
any given jurisdiction contact the local bankruptcy court 
clerk for the name of the local Chapter XIII trustee, who 


ean furnish further information. 
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5. {$9.1.6] Bankruptcy : 

Inesmoscecases tne debtor may «by 1lling a.voluntary 
petition in bankruptcy and surrendering for liquidation his 
aaapwesants asseus, O0Lainea aischarce in bankruptcy whichiwili 
gy STeMKe hin with a defense to actions filed against him by 
ereditors whose claims are dischargeable in bankruptcy. There 
are situations in which bankruptcy will be the only effective 
and economical wanswen lose deblor™se problems. | Betoresdeciding 
On tniseremedy ; its probabie ramifications should be carefully 
considered, and all other remedies thoroughly explored. 
Be eGo" lee) COLLECTING INFORMATION 

Counsel cannot properly S0qvise nis insolvent client 
until he has at his disposal the facts necessary to determine 
nis clvenv ts] problems jandy rights le. brethe cases ot Cie non 
business CepCOn ww Ce COrese ares lal Sena sO, cell, clicmcs ene 
hes no clear oicture, of Niswown financial condition. Counsel 
Tssusually forced to eticiv, thiss iniormaticony himselt with 
saree problems of time and economics. Temptations to 
shortcut this analytical process are always present, but 
SHOrecutSs -can resultesinwdicaster to the sculenc. and in some 
Cases 7) LO, counsel, 

Many practitioners active in this field utilize 
questionnaires which they require the prospective cilent to 


complete prior to the initial attorney interview. An example 
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of an interview sheet is in-$9.2.14, See also Cowans §1161. 
Such a questionnaire has multiple advantages. Not only does 
it compel the client to compile the necessary information, 
thus saving the attorney substantial clerical time,wit serves 
as a checklist for counsel in interviewing the client and 
determining the»appropriatesremedy.. “Further, gif proceedings 
under’ the” Bankruptcy Actyares indicated, (such asform,ponce 
completed™ canwserve as—a work? sheet -lromewhichelhnernecessary 
pleadings can be prepared, 

Aswan ailvernative, counsel cen request the elieny 
to bringin aris “oOrealisiorghismltabiiigties gandguta iaize 
the normal commercially-distributed bankruptcy form sched- 
ules and statement of affairs as a checklist. However, 
these forms probably will not yield all the information 
Counse soul Cenave. 

Basically, the information essential to any analysis 
of a debtor situation concerns (liabilities p.assets, income, 
overhead ee and debt service funds available, and 
certain specific factors relating solely to bankruptcy as a 
remedy. These factors are discussed below. See also 
Cowars -"chapw3 terrdiscussicnsof these factors. 
C. EVALUATING LIABILITY FACTORS 


1. £§9.1.8] Compiling Information 


The client must prepare a complete, list of creditors prior 
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COmMa Se lNUCLVICWMWEU EL NeC a LeOrney, i bhis should include 
disputed, contingent. and unliquidated debts,as well as other 
obligations. There is a real tendency: for debtors not to 
informecounse Weorecertainacredi vors.e This! om1sstons may, 
result from embarrassment,or an intention to eventually repay 
Chea credLcors,mmcrcad worom 2. lilies nvoOmt hismclass 4 nedude 
fricndsre relavives memplOvyerscemcreditauntons stem. yvapiy— 
sicians. and sometimes even attorneys. Other creditors may 
De omitted through inadvertence, c.e.. assignors of accounts, 
collection agencies, counsel for creditors when the counsel 
Nase beeneinecontactuwatimdcoucr, sauarant ors, ed hen athe eh ete 
the like. The debtor often will neglect to schedule govern- 
Menai ease clos such ac eticeVeveran cmndminiscraulolmwoic 
may have guaranteed commercial loans, and taxing agencies. 

. 
Counsel should not, therefore, rely solely on the list pro- 
VidECduDy CeDlLor woul wsnOouldmspeciiicaliyedquesttOnmnumeon 
the points. Hew shoud demakee clears vogune Geblorethau. sin 
the event that proceedings under the Bankruptcy Act are 
required, failure to properly schedule creditors could 
result, nouponly ie eutraliurestopobtain andischarce trom 
esucns debts sbUulCsmI enUsroswtiedinedtieaccusduLon that such 
omission constituted a false oath in the proceadings. In 


SUChHSEVENt,  Srounds might ex suitor an objection vo the 


debtor's discharge under Section 14c(1) of the Bankruptcy 
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Act (11 USC §32(c)(1)) or other portions of etc ea Act 
Crt USC $3204) andemipght talsolresult) ain erica sanctions 
under Title 18 USC §152. See Cowans chap 4; §$9.1.19. 

As a practical matter, even when obligations have been 
verbally forgiven, or the client believes Chavec Claim 
against him will never be pursued, prudence dictates proper 
scheduling of AS Cred. pores euekriendiyecredivtors#havesbecn 
known, with disturbing frequency, Losessignaeccounts for 
collection either voluntarily or by operation of law, leaving 
debtors to contend with unsympathetic collectors, or bank- 
ruptcy or probate court administrators. 

Counsel is well advised to see that such information 
4s prepared by the debtor, in his own hand, iy eee to 
protect counsel against claims of negligent failure to schedule 
a claim ce which he was aware. For the same reason, the 
questionnaire, worksheet or creditors’ list should be retained 
Dy counsel. ""Some attorneys make a practice of personally 
examining the debtor's pills and payment books SENT 
amounts, names and acdresses. Certainly counsel should 
scrutinize all complaints with which the client has been 
served and which he now possesses, to ascertain that all 
parties to such action are scheduled: 

The creditors list should contein all “Seaeiriae 


required by the Supreme Court form Bankruptcy Schedules 
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and Statement of Affairs §9.4.f with reference to date, con- 


Sideration, validity of the claim, and last erie address of 
the creditors. Some bankruptcy courts will require the 

inc lusionsofs.creditors teZipuCGodet melt may be wise to 
anticipate this requirement. 

Je wES9 iba9 dees Lidiiyaol 4a] aim 

As indicated, it is necessary to ascertain the extent and 
number of all creditors, the size of the obligations, and 
the relationship in number and amount of secured to unsecured 
indebtedness, However, if a major obligation ES prorimaye:De, 
illegal or voidable under state law, this fact should be 
ieee with the client by counsel, in order to reach at 
eres a preliminary. determination as: to the validity of 
a given, cleim... This is, of course, a question of Brees law, 
IHeMmosc Sms ances wesktast he chances of a successful challenge 
of the debt seem reasonable, it may be wise to attempt to 
negotiate or settle other obligations, and take the creditor 
to court on the disputed clein. 

On the other hand, if the disputed obligation beers a 
small -relationshipsto boeevorel cdepugione os Che mmorévydrastic 
types of debt relief may still be necessary. The invelid 
claim may still be challenged if the occasion SELSC S16. ess 
if the..cnsditorn beings, sui-teonm tthe debt in tstate (court) after 


2 bankruptcy discharge, claiming his obligation is nondis- 
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chareeaoes the original invalidity of the claim can, of course, 
bem@rarsed. 
3, [§9.1.10] Dischargeability in Bankruptcy 

Although a bankruptcy proceeding may be successfully 
concluded and discharge entered, there are certain obligations 
that are not dischargeable in bankruptcy and to which a plea 
of discharge would@notaperascerense oy Im thistevent py the 
debtor must be counseled that he will eventually have to defend 
himselivinestate counv DTitigation onsthesobligation tor settle, 
por otnerwisesresolve thegmatter. ihe greaver thesamount .or 
such claims, the less advisable the bankruptcy remedy. If the 
Laat result of a bankruptcy will be a flood of litigation 
on most of the claims, it might be advisable to consider some 
sort of settlement proposal, or a wage earner's plan are 
outset. @fsauwase Garner’ s@planiis filedjethetdebtor may still 
attack claims’ filed against him on the merits, although the 
issue of nondischargeability: isoof course moots “Those debts 
which are not dischargeable in bankruptcy are indicated in 
§§17 and 63 of the Bankruptcy Act (11 USC §§35, 103). They 
are categorized: (a) Debts not provable in benkruptcy ee 
(b) Debts not dischargeable although provable. 

ao SSO Tele r Debs Not Provable in Bankruptcy 

Section 63a of the Bankruptcy Act (11 USC §103) sets 


forth the-debts which are provable in bankruptcy. If a debt 
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is Win eM SEs within the meaning of this pid tes it will 
not be discharged, Debts are provable in penircoten if they 
are founded upon‘ 
(1) a fixed liability, as evidenced 
by a judgment or an instrument in writing, 
absolutely owing at the time of the filing of 
the [bankruptcy] petition by or against him, 
whether Viens payablemoOr enous WiLLheany Acrerets 
thereon which would have been recoverable at 
CNete Ce Ucar ures: 
(2) costs texable against a bankrupt 
who was at the time of the filing of the 
DELLULIONMDY Of Se einsStani men aiivul oie eee couse 
of action which would pass to the trustee and 
which the trustee declines to prosecute 
ahtersnocice: 
(3) a claim for taxable costs incurred 
in good faith by a creditor before the filing 
of the petition pNeaneact. One lOnrecovernsa 
[provable] debt; 
CHS aneopen account, or a contract 
express or 4mplied; 
(5) provable debts reduced to 


judgments after the filing of the petition 
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‘4nd before... discharge, less costs 4 Lurred 
and interest erent ces Chesil ingore the 
petition and up to the time-.of the entry of such 
judgments; 

(6) an award of an industrial-accident 
commission, body, or officer of any State having 
jurisdiction to make awards of workmen's compen- 
Satlonm BeCascceOlmtiiuryeOreGceathnaunom: Inj uny., 
if such injury occurred prior to adjudication 
fin bankruptcy, which is contemporaneous with 
filing the petition in bankruptcy]; 

AGE. oe righty tourecoversdamagzes sin 
any action for negligence instituted prior to 
and pending at the time of the filing of the 
petition in bankruptcy; 

(8) contingent debts and contingent 
contrectusl iiabpt iit tes. sor 

(9) claims for anticipatory breach of 


contracts, executory in whole or In sien steve ber 


ing unexpired leases of real or personal property 


Bankruptcy Act §63 (11 USC §103) specifies, in addition, 
certain other classes of provable obligations not normally 


material to the insolvent nonbusiness debtor. Among these 
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are Het arising from the rejection of an spucfiin Sets Grenaasee 
(which. can. occur in Chapter XIII proceedings or in bankruptcy), 
a rejection that is deemed breach of contract as of the date 
of the bankruptcy petition by Bankruptcy Act §63c¢ (11 USC 
§103(c)).. Bankruptcy Act §63d (11 USC CHRON provides that, 
where a contingent or unliquidated claim has been proved, but 
disallowed under Bankruptcy Act §57d (11 USC §93(d)), the 
claim is deemed not provable, 

The most common problem erising under Bankruptcy Act 
S635 (lis USC $203) is=that of the debtor who is faced withea 
negligence action. His normal reaction, if he is uninsured, 
is often to immediately consider bankruptcy. Counsel must 
ascentvainaihetne action nas, ine tacuemleciai Pied, prior to 
filing a bankruptcy petition, If action has not neers RicLed. 
the bankrupt will find himself with a nondischargeable 
negligence claim. If discharge is entered, and che non-= 
dischargeable claim remains, the debtor will, since he is 
Seeateeh om obtaining enother discharge for six years (see 
Soe LO) ape without recourse (except, perhaps, against his 
attorney for malpractice). Counsel should try to. time his 
PeLitionnavpropridce | samc tncourscul tac settlement is reached 
ere to bankruptcy and a written agreement executed evicencing 
the obligation, the claim would be provable under Bankruptcy 


Act 3a(1) (11 USC §103(2)(1)). Such an agreement, if made by 
7 ; 
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debtor in contemplation of bankruotcy, might be alleged to 

be nondischargeable under Bankruptcy Act §17a re USC §35(a)) 
as a fraudulent transfer (see §9.1.12). However, that section 
requires that money or property have been received by the 
debtor in consideration for the agreement, and it is arguable 


that such a debt is dischargeable. See 3 Collier on Bank- 


ruptcymk@l 4 thecd @) ear Mocs Dee alo 9G « 
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3. /Debts.Not Dischargeable Though Provabie 
Bankruptcy Act (a, oC a 
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A creditor may have a claim which is provable and allowable 
in bankruptcy, and upon which he can file a claim in a bank- 
ruptcy proceeding and share in dividends. To the extent 
unsatisfied, he will still be permitted to proceed against the 
bankrupt after discharge if the claim is one not discharged in 
bankruptcy, since discharge would not be a defense. The debts 
not affected by a discharge are specified in Bankruptcy Act 
817a (11 usc 8 35(a)) as follows: 

(1) .. . taxes which became legally due and 
owing by the bankrupt to the United States or to any 

State or subdivision thereof Withanethreesycarsaurc— 

ceding bankruptcy . 

Comment: Note that by amendment in 1966 (80 Stat 271 (1966)) 
a three year statute of limitations was enacted on tax 

claims with certain very important exemptions spelled out in 
the balance of the section. Generally these exemptions relate 
to situations in which no returns were filed, or the returns 
filed were eas naiter or unpaid withholding taxes are 
involved. Tax liens are not dischargeable. See Report of 

the Senate Committee on the Judiciary, May le, 1966, pages 2, 

3, and 4; House Report 687, 89th Cong. 1st Sess. for the 


legislative history of this amendment. 
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» (2) .. . liabilities for obtaining money 
or property by false pretenses or false s PeOba Te a 
tions, or for obtaining money or property on credit 
or obtaining an extension or renewal of credit in 
reliance upon a materially false statement in writ- 
ing respecting his financial condition made or pub- 
lished or caused to be made or published in any 
manner whatsoever with intent to deceive, or for 
Willful or malicious injuries to the person or prop- 
ercy sOorranotner, or for alimony due or to become due, 
or for maintenance or support of wife or child, or 
for seduction of ‘an unmarried female, or for breach 


of promise of marriage accompanied by seduction, or 


fOr Crimi CONVETSaulon 7. 


COMMENT: The false financial statement is one of the most 


frequently used leverage points whereby creditors seek to 
convince the bankrupt to reaffirm his indebtedness after 
bankruptcy. See Cowans §8448-452; §89.4.54-9.4.57. Aside 

from the merits of a particular claim of nondischargeability, 
comnsen should attempt to ascertain prior to bankruptcy the 
extent to which nondischargeability claims are likely to be 
made. This is to determine whether or not the expenses of 
defense of such actions may negate the value of the bankruptcy, 


or whether settlement after bankruptcy is likely. If expenses 
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will be great (which they may be in terms of TOSt. WOLDK CCC, 


even in a legal aid situation), and there us probable merit 
to the claims of nondischargeability, counsel should advise 
the client of the relative merits of an arrangement with 
creditors. For discussion of the balance of the giounds 
specified in Bankruptcy Act 817a(2) (11 USC 835(a}f2))} see 
Cowans §8421-462. See also £89.4.54-9.4.57. 

Debts for none maintenance, and support are nondis- 
chargeable. Bankruptcy Act § 17a(2), 11 USC £35(a)(2). 
Obligations arising from a property settlement agreement con- 
cerning division of property presently owned by the spouse, 
ners. are dischargeable. Goggans v_ Osborn’: (Oth Cir 1956) 
237 Fed 186. While the rule seems clear, determination of 
the dischargeable Seco Ofesuchean eee whether or 
not incorporated into a divorce decree, is often a tricky 
question to be resoived at the time the plea of discharge is 


raised. Labelling is not determinative. Yarus v_ Yarus 


(1960) 179 CAéd 190, 3 CR 50. It may, however, be persuasive. 


See Aarons v Brasch (1964) 229 CA2d 197, 40 CR 153. Various 
factors important in this analysis are a forth in Cowans. 
Si60. Generally, the authorities hold that the essential 
element in making a support obligation nondischargeable is a 
continuing obligation of a husband which will terminate when 


‘the need ceases, or upon remarriage. If the obligation will 
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not terminate upon death oh remarriage, the obligation will 
likely penroune to be a dischargeable settlement. See 
Loiseaux, Domestic Obligations in Bankruptcy, 37 Journal of 
the National Association of Referees in Bankruptcy, p. 68 
(July 1963). Support awards in annullment proceedings, how- 
ever, have been held to be dischargeable. Norris v Norris 
(9th Cir 1963) SUE IQAte Teak 

Attorneys fees awarded the wife are commonly considered 
nondischargeable. In re Brennen (ED NY 1941) 39 F Supp 1022. 
A similar treatment is accorded the wife's costs of suit. 
Smith v Smith (WD NY 1934) 7 F Supp 490. 

Ree: and unsettled problem arises as to payments 
required by the agreement or decree to be made to creditors 
of the community. If such an obligation exists, it might be 
enforced by execution and contempt proceedings. Cases split 
an holding such obligations dischargeable. See, €.g., Fife 
v Fife (1954) 1 Utah 2d 281, 265 P2d 642 (dischargeable, but 
this was an annulment proceeding). But see in re Gorski (WD 
NY 1938) 25 F Supp 551 (liability for mortgage payments on 
wife's property held nondischargeable Support). Apparentiy 
the question is resolved upon the court's determination that 
the order is in the nature of alimony or support instead of 

previously 
& property settlement, with the enaiysis jfovs ousidiscussed, 


Goggans v Osborn (9th Cir 1956) 237 Fed 186: See also 
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Loiyiaux, supra p. 72. »y 

Direct liability to third party creditors whose claims 
the husband has, in divorce proceedings been ordered to pay, 
constitutes a more difficult problem. The general rule 
seems to be that such debts are dischargeable against the 
creditors, except in those rare instances where the third 
party supplied necessary goods and services for wife or 
child, without the consent of bankrupt, under circumstances 
in which the law creates a duty of reimbursement. See 
Loiseaux, supra 72-75. Compare In re Ostrander (ED NY 1905) 
139 F 592 (physician's bill discharged where H & W lived 
together at time debt incurred) with In re Meyers (WD NY 


1926) 12 Fed 938 (liability to party who furnished care 


upon failure of husband to provide convalescent care for wife . 


held nondischargeabie}. 

The mere existence of a claim for necessaries does not 
render the debt nondischargeable; and there are not many 
circumstances where the problem could arise. It appears 
that the federal courts are not inclined to expand nondis- 
chargeability in this area. See Cowans, S461. 

ASPAGGNGSYE ec . have not been duly scheduled in 
time for proof and allowance, with the i Ofethe 
creditor, if known to the bankrupt, unless such 
creditor had notice or actual knowledge of the 
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Cols NT: See Cowans, 88463-471. A timely or jim ane be 
filed within six months from the first meeting of creditors 
subject only to delay provided for in the statute. Bank- 
ruptcy Act 857(n);, 11 USC 893(n). 
17a(4) were created by his fraud, embezzle- 
/ment, misappropriacvionsor nerelca tien while acting 


aSean Otis Cer Ore neanver ouclarvye capaciuys 


COMMENT: See Cowans. 88472-480. 


17a(5) are for wages wnich have been earned 
within three months before the date of commencement 
of the ESO INES STMOODKTUDCC Va meee 

17a(6) are due for moneys of an employee received 
or retained by his employer to secure the faithful 
performance by such employee of the terms of a con- 
tract of employment. 

D. EVALUATING SECURITY INTERESTS 


1. (89.1.13, Relationship of Secured Debt to Total 
Indebtedness 


Debtors often succumb to the ever-present temptation to 
purchase property, not always necessities, “on time”. 
Normally the seller will retain Beoheine interests in the 
goods sold. eran hasan. it is customary for finance companies 
and other agencies dealing in consumer loans to take property 


of the debtor as security for such loans. If the client is 


- one whose major obligations are so secured, counsel must 


» } j 
ascertain which of such debts will be relieved bya bankruptcy. 
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If the security is returned, the discharge in bankruptcy 
normally will be effective to protect the debtor from 
deficiency claims, if any exist under state law. Such 
obligations, of course, may be claimed nondischargeable 

for the grounds set forth at 89.1.12 .2n0Ove. If the debtor 
wants to retain the secured items and therefore reaffirm 
his indebtedness, bankruptcy will be of little use if these 
items encompass the great majority of debtor's obligations. 
See 89.5...a8 to post-bankruptcy dealings with secured 
creditors. The issue of secured obligation will often be 
the key factor upon which the decision to file a Chapter ee 
aieearerasuies instead of bankruptcy will be based. 

It is important to decide whether the debtor can afford 
Sacer ince making periodic installment payments Sh eeenecd 
items. There is little sense in filing bankruptcy if 
secured indebtedness makes up the greater portion of the 
debtor's liabilities, and he cannot -- or will not-- return 
the items he nena afford. If these obligations cannot be 
renegotiated to provide for smaller payments, then a volun- 
tary return of such merchandise should probably be 
recommended, especially in situations where any deficiency 
claim is not permitted, such as where goods are er erreed 
subject to the Unruh Act. CC” §1812.5, ‘or where a deficiency 
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2. @)69 1-14] Validity of Obligation and Scqjrity Interest 

Counsel must know whether, and to what extent creditors 
have interests in property in the debtor's possession, and 
which security cannot be erensed with or readily replaced. 
Examination of documentation is essential. In many cases, the 
debtor may be under the impression that an obligation is 
secured, when, in fact, it is not. This often occurs, for 
‘example, in connection with installment sales of certain 
encyclopedias. 

In addition to the normal questions which arise in 
analysis of the formation of contracts, there are numerous 
‘statutes which the California attorney must bear in mind. 
The California Commercial Code provides that a security 
interest is not enforceable between the parties unless that 
interest "attaches". Com C §§9203(1)(b), 9204(1). "Attach- 
ment" in this context invol‘es compliance with Com C §9203(1), 
pasically a statute of frauds provision. "Attachment " 
should not be confused with "nerfection" under the Commer- 
cial Code, which relates to the rights of other creditors 
to claim interests in the security as against the secured 
party. See California Commercial Law III (Cal CEB 1966) 
§§2.3-2.13. 

In addition to compliance with the attachment require- 


ments of the Commercial Code, there are various California 


statutes affecting consumer transactions which apply in 
1 . nh © 
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ad Yi;ion to the Commercial Code: The Unruh Y)itail Install- 
ment Sales Adt (CC $§1801+1812.10), Rees-Levering Automobile 
Sales Finance Act (CC §§2981-2984.3 ne Vere Ci 811715))-oe see 
also the Industrial Loan Law (Fin C §§18000 et seq.) and 
California Small Loan Law (Fin C §§24000 et seq.). See 
generally 1 Family Lawyer (Cal CEB 1961) §§8.5-8.47 and 
Chapter 4 of this volume. 
3. ([§9.1.15] Waiver of Security by the Creditor 
Particularly where security is of nominal value (e.g., 
certain household furniture and furnishings), the secured 
creditor may forego his right to repossess. In other cases, 
he may have waived his right to the security by electing to 
Sue the debtor ror tule price. occ COnment .a( UCLA +L °- Lie 
Rev 707-710 and cases cited. This principle has been incor- 
porated in the Unruh Act (CC §1812.2), 7 UCLA L Rev 717. 
Further, waiver may be found if the creditor has filed a 
declaration for attachment in the manner provided by the 
Official Forms to CCP §538, which require allegations that 
the creditor has no security for the obligation sued upon. 
In insolvency planning, it may be well to hold off initia- 
tion of bankruptcy proceedings if such a suit appears 
imminent. If the security is such as would be exempt in 
pankruptcy (see exemption checklist $93.18) the Cred cOnwwoy, 
attaching, might well have lost his right to repossess and 


the assets bttached can be freed of the attachment lien 
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unde BA §67a. 11 USC §107(a). See $9.4 .d’n: procedures 
to release attachment. 

4, (§9.1.16] After-Acquired Security 

Until the enactment of the California Commercial Code 

there was no question that it was permissible for a creditor 
to receive a security interest in property of debtor then in 
his possession or subsequently acquired by him. See Califor- 
nia Commercial Law: III §2.31 (Cal CEB 1966). The Commer- 
cial.Code limits.this interest by forbidding attachment of 
after-acquired security interests to consumer goods other 
than accessions or replacements. Com C $9204(4)(b). However 
the Commercial Code is, in this area, subordinate to the 
provisions of the Unruh and Rees-Levering Acts. Com C 
§9203(2). Further limitations imposed by these statutes are 
discussed in 3 CadrComm: Law, §2.42 (Cai CEB 1966}. An 
installment seller in an Unruh Act transaction cannot take 
a security interest in other goods already paid for by the 
buyer. CCP §1804(3). Further, the Unruh Act $1804(3) 
appears to limit after-acquired security clauses to goods 
later acquired from the seller. There is a similar provi- 
sion in the Rees-Levering Act as to motor vehicles. CC 
2984.2. "Accessions" are discussed in 3 California Commer - 
cial Law elie (Cal CEB 1966) and liens on "replacements" 
at $2.44. The extent to which a debtor may find himself 


losing possessions he had no idea’ were;subject to security 
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in’"yests is another factor in determining ‘ther bankruptcy 


is an appropriate remedy.° 

An additional problem arises where the debtor has dis- 
posed of security in a manner omietiowany to state law. He 
may be subject to criminal sanctions. Pen C §§531, 53l1a. 
5. [§9.1.17] Statutory Liens 

Counsel should investigate into the extent and validity 
of liens arising under state law, e.g., artisan's liens for 
repair of personal property, mechanics or materialmen's liens 
on real property, and particularly attachment or execution 
liens upon the property of debtor, including his wages. In 
“the event of judicial liens, a proceeding in bankruptcy or 
Chapter XIII may be indicated for the purpose of invalidat- 
ing the liens under Section 67a of the Bankruptcy Act, 11 
USC §107(a)(1), providing that the requirements of that 
section can be met. See §§9.4.29-9.4.35. Further, if an 
attachment lien has been imposed on real estate where the 
debtor resides, he can file a Declaration of Homestead 
which will preserve 4 certain amount of equity if recorded 
prior to the recordation of an abstract of judgment. 
Beaton v Reid (1896) 111 c 484, 44 P 167. See 9.3.29-" a 
228 for discussion of homestead. 
6. [%.1.18] Equitable Liens 

Counsel will notice, from time to time, that debtors 


have entered into contracts, often for home improvements, 
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of payments to creditors which result in substantial lowering 
of his standard of living. See Cowans, §§57-58. 

There are debtors who will insist that bankruptcy is 
only desirable for the purpose of forestalling creditors and 
that eventually all debts will be paid. Experience has shown 
that great difficulties can arise in these cases where such 
repayment is beyond the debtor's actual means; er where later 
ilinesses or other financial reverses cause financial disaster 
after the accounts have been reaffirmed, With such debtors, 
@ wage earner's plan may be indicated. Some debtors will 
frankly state, or it may be clear to the attorney, that their 
problems are due to improvidence and lack of mature economic 
Judgment. In such a situation, a wage earner plan may be 
indicated, if feasible, to enable the debtor to avoid real or 
imagined humiliation, It is also true that by submitting 
himself to the necessary discipline, he may correct some of 
his defects in judgment and lack of sales resistance. 

Another psychological factor which motivates debtors is 
fear of the court appearance required under the Bankruptcy 
Act. Counsel should make every effort to explain to the 
debtor exactly what will transpire to ease fears that an 
angry inquisition will occur at the first meeting of creditors; 
Since this is not the normal situation in the case of non- 


- business bankrupts. See Cowans 5881. See §§9.4-4 2A-F yt 
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condyining covenants against conveyance by . ar debtor Cte 
the property and purporting to assign rents to the creditor 
invol.ed. It has been held that such provisions may justify 
an action to enforce an equitable lien on real property of 
a debtor. Coast Bank v Minderhout (1964) 61 c2d 311, 38 CR 
505n 

If counsel determines that such an equitable lien may 
exist, he must evaluate the possibilities of raising equitable 
defenses, ssucheasmiaches. = fraud, unclean nands, etc. slr ne 
feels the lien cannot be challenged and the lien holder is 
&@ major creditor, he should probably seek a solution other 
than bankruptcy. 


BE. {$9.1.19] EVALUATING FACTORS WHICH MAY CAUSE DENIAL OF 
DISCHARGE (BA §14c) 


in@cerncvain circumstances, a bankrupt may be denied a 
discharge in bankruptcy, which will render him vulnerable 
COs Im Oeil SmCred LOLs. tlis situation should be distin- 
guished from the situation, discussed in §§9.1.10-9.1.12 
where a discharge is entered, but certain creditors may pro- 
ceed on individual debts which may not be discharged by 
bankruptcy. The grounds for denial of a bankrupt's discharge 
are set out at Section l4c of the Bankruptcy Rete Hal ibioc 
§32(c). Discharge may be denied if the Bankruptcy Court is 
satisfied that Bankrupt has; 

14c(1) committed an offense punishable by 
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ares relating to false oaths, concealne Yeand ” 
transfers or 
W4c(2) destroyed, mutilated, falsified, con- 
cealeds or failed to keep or preserve books of 
account or records, from which his financial condi- 
tion and business transactions might be ascertained, 
unless the court deems such acts or failure to have 
been Justified under all the circumstances of the 
case. 
COMMENT: For discussion of the types of persons who have 
been held required to keep books, and the applicability of 
this, section to salaried persons, see Cowans, 204, 
14c(3) while engaged in business as a sole 
proprietor, partnership, or as an executive of a 
corporation, obtained for such business money or 
property on credit or as an extension or renewal 
of credit by making or publishing or causing to be 
made or published in any manner whatsoever a 
materially pete Statement in writing respecting 
his financial condition or the financial condition 
of such partnership or corporation. 
COMMENT: The non-business debtor need not ne concerned with 
this provision, but note that any person who commits such 
acts may create as to the person harmed an obligation which 


will not be'discharged in bankruptcy. See OS4410-981".12, 
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wy l4c(4) at any time subsequent to: Je eas 
day of the twelve months immediately preceding the 
filing of the petition in bankruptcy, transferred, & 
removed, destroyed, or concealed, or permitted to 
be removed, destroyed or concealed, any of his 
property, with intent to hinder, delay, or defraud 
his creditors. 
COMMENT: There is a tendency on the part of hard-pressed 
debtors to transfer possession or title to assets to rela- 
tives or friends, without adequate consideration, for the 
purpose of preventing or forestalling execution thereon. 
Not: only are such transfers often voidable in bankruptcy, 
BA $674 » but counsel will be faced with the problem, if 
bankruptcy is otherwise indicated, of possible objections 
to discharge. As Referee Cowans points out, undoing the 
| 
transfer and recovering the property transferred does aes 
technically, cure the wrong. Cowans, $227. However, coun- 
sel should consider the possibility of undoing the transfer 
if onay for the reason that there will be little motivation 
forzcreditors or the trustee an bankruptcy to make an issue 
of such transfers if the bankrupt has recovered the property. 
14c(5) in a proceeding under ehisecs tie 
commenced within six years prior to the date of 
the filing of the petition in bankruptcy has 


been'granted a discharge, or had a composition or 
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earner's plan by way of composition confirmed 

Uundersthtseticsleatw ae. 
COMMENT: Note that a prior Chapter XIII or other debtor 
rehabilitative proceeding under the Bankruptcy Act by way 
of extension, will not bar the discharge in bankruptcy. 
Barnes v Maley (7th Cir 1966) Fed . The further 
question whether a dismissal of a prior Chapter XIII exten- 
sion prior to completion of the proposed Plan will render 
certain debts scheduled therein nondischargeable under the 
principle of res judicata is apparently open. See Cowans 
§237. In any case where a@ prior bankruptcy exists counsel 
should verify the filing date either by personal examination 
of documents or by inquiry to the Bankruptcy Court clerk 
where the previous bankruptcy ENE filed: 

14e(6) in the course of a proceeding under 

this title refused to obey any lawful order of, 

or to answer any material question approved by, 

the Court . aA 
COMMENT: A serious problem arises where, in the opinion of 
counsel, debtor has committed some possibly criminal act, 
| about which he may be questioned at the Euret Meeting of 
Creditors or subsequent examination. He cannot refuse to 
verify bankruptcy schedules from which incriminating infor- 


mation can. be obtained. 1 Collier §7.13. Counsel should 
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u _>rstand that if the debtor refuses to t Firy based upon 
& privilege against self-incrimination, he may be subject 
to an objection to his discharge upon this ground. See 
Cowans, §245. His aera: however, may not be used 
against him in criminal proceedings. Bankruptcy Act §7a(10), 
ll USC §25. 
14c(7) has failed to explain satisfactorily 

any losses of assets or deficiency of assets to 

Mee CeO sede oe Diet os mee ae ee 

Section l4e, 11 USC §32(e) provides that bankrupt shall 


be deemed to have waived his right to a discharge if he 


fails to appear without sufficient excuse or to submit him- 


Selimtoscxamination at wtherspiurst meeting of creditors or any 
other meeting specially called for his examination. Further, 
a similar result will follow if he fails to appear or submit 
to examination upon objections to his discharge. Counsel 
must seek, to the best of his ability, to insure that the 
debtor understands this. If the debtor has a history of 
irresponsibility and contemptuous attitude toward the courts 
in general, counsel may wish to protect himself by advising 
bankrupt of this requirement in writing. In extreme cases, 
bankruptcy might wisely be avoided. A Bons ae problem 
arises in connection with the filing of a petition without 
prepaid filing fees upon pauper's oath: If the case is dis- 


missed for' failure to pay the requisite fee, a later 
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ae nares of scheduled Beers may be A eae the 
doctrine of res judicata. See Cowans §237. Technically, 
there may also be grounds for vente to discharge under 
BA §14c(6), 11 USC §32(c)(6), based upon failure to comply 
with the court's order respecting pauper's oath payments. 
Such a contingency, however, is unlikely since dismissal 
will effectively terminate the proceedings. 

E. OTHER FACTORS 


1. [9.1.20] Amounts Available for Liquidation of 
Indebtedness 


Counsel should obtain from debtor information as to his 
take-home income per month. From this should be deducted 
debtor's necessary overhead expenses and a reasonable con- 
tingency reserve. The remainder should be the amount avail- 
ablé~for distribuvion toscreditors., sAvrorm tor nen an 


analysis follows: 


BUDGET 
Monthly Expenses Per Month Income Per Month 


Rent (or house payments) $ Take Home Wages $ 


Utilities | $ Take Home by 

re ret Spouse $ 
Groceries 5 $ Other Income $ 
Clothing & Laundry $ TOTAL INCOME $_ 
Transportation $ TOTAL EXPENSES$ 
Insurance $ AVAILABLE FOR 


CREDITORS $ 
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A Nmony or Child me | 

“Support $ How are you paid? 
(Check One) 


Miscellaneous $ Every week 
Twice a month 
Other $ 
aiteg Every other week 
TCTAL EXPENSES $ Once @ month 
See also 49.2. 14, Page » for a more detailed 


budget. Counsel should then calculate the amount required 
to make monthly payments to creditors secured by interests 
in personal property. 
Analysis of this information will indicate readily 

whether debtor has any hope of paying off his creditors. 

| If funds eerie for debt service do mee exceed the 
amounts due secured creditors on a monthly basis, counsel 
should decide with his client which secured items may be dis- 
pensed with by debtor, and which creditors would likely 
accept reduced payments. If sufficient funds do not exist 
to liquidate all indebtedness within approximately three 
years, there is little sense in proposing oa OGRE 
with creditors unless bankruptcy is not availa Ye to the 
debtor for one or more of the reasons specified. 

In most cases, where sufficient Boney is available 
to pay off indebtedness within a reasonable time, creditors 
holding securities which are of little value will go along 
with reduced payments, e€.&., holders of security interests 


in household furnishings. In many cases, their security 
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if rests are intended largely as a aap asa) ae on 
the bankrupt and good business sense should dictate a 
policy of reasonableness if sufficient safeguards are pro- 
vided for their benefit. 

Even if he thinks bankruptcy is indicated, counsel must 
ascertain whether there will be sufficient funds on hand to 
pay for those secured items which debtor will wish to retain. 
PiPnOUS mune debtor must then determine which secured items 
he will be prepared to return after bankruptcy, which he 
will reaffirm indebtedness upon, and with which creditors 
there is a likelihood of renegotiation, by reduction of pay- 
ments or balance, or both, to an amount approximating what 
the secured creditors would realize upon resale of repossessed 
merchandise. <A bankruptcy hay SES ee detrimental if, 
thereafter, the debtor is still saddled with secured obli- 

| 
gations beyond his means to pay. 
2. |49.1.21] Debtor's Assets 

Counsel must be fully aware of all assets of the debtor. 
This is another area in which an interview ane Gua as 
that in «9.2.14, is invaluable. Not only can use be made 
of asset information in negotiating with creditors, but 
no determination to file bankruptcy Pe ee caries can be made 
until the attorney analyzes which assets will be taken into 
custody of the trustee in bankruptcy and liquidated to 


satisfy ‘indebtedness of thexdebtor. Further, counsel will, 
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a: Whis stage, need to 2a the debtor oc: guaking maximum 
use of his permissible exemption rights under state law 
and on the extent to which non-exempt assets can be con- 
verted into exempt form. See 49.3.i/4-4.2.49 and 1 Family 
Lawyer ° 8.55 et seq. (Cal CEB 1961). 

Assets subject to bankruptcy administration are covered 
py Bankruptcy Act ‘70a, 11 USC 3110, and discussed fully at 
bo. F305 and Cowans, Chapter 7. There are certain assets 
of this nature for which counsel must be particularly alert. 
Such assets include income tax refunds (seeh 1.24% Ns 
commissions due or which may arise after bankruptcy from 
renewals on commission sales prior to bankruptcy (e.8.5 
insurance sales commisssions), causes of action, pension 
rights, and the like. Counsel should be particularly cautious 
where the debtor has a possible cause of action against 
another for negligence. If a proceeding under the ren rane 
act is filed prior to the filing of such negligence action, 
it will not pass to the trustee in pankruptcy and the bene- 
fits thereof may be preserved for the debtor. In re Farris 
(SD Cal 1963) 22h F Supp 497, aff'd sub nom. Carmona v 
Robinson (9th Cir 1964) 336 F2d 518. See BONS Open Leta 
is possible that property will vest in the paige by bequest, 
devise or inheritance within six months subsequent to filing, 


it might be prudent to suggest that any such wills be 


changed (‘perhaps by inclusion of a spendthrift trust ) to 
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e@ia the operation of BA}70a(5), 12 uscWi10(2) (5). 

It is also important ‘to analyze which assets subject 
to encumbrances have realizable equity that may fall to 
the trustee, so that this Serene can be converted to exempt 
status (see §9.3.14 ),or if such conversion is not possible, 
so that the determination can be made whether or not to 
file despite the loss of this equity to the bankruptcy estate. 

Another precaution is to recommend that the debtor remove 
any funds he may have on deposit with a cotentny institution 
to which he is indebted, to avoid seizure of such funds by 
the bank under their right of offset. 
3. [§ 9.1.22] Employer Relationships 

The debtor's relationship with his employer must be con- 
sidered. In most cases, especially where wage attachments 
have been threatened or levied, the filing of bankruptcy 
proceedings may be welcomed by an employer if it results in 
a cessation of annoyance to the employer. There are, how- 
ever, certain types of employment, particularly wnere the 
employee is required to be bonded as a condition of employ- 
ment, where bankruptcy may present probzems. Counsel should 
check with the employer and other concermed agencies, such 
as bonding companies and licensing boards, ue such @ problem 
appears possible. This is particularly true in the case 
of insurance agents, BOL ICE officers, bank employees, court 


attaches, ‘and the like. See Cowans 2°63. As to civil service 
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e Bloyees see Cowans, §64; as to military » &sonnel see 
Cowans, -§65. 


4. [§9.1.23] Legally Dischargeable Debts Bankrupt Will 
Pay Despite Bankruptcy (i.é., Attually 


Nondischargeable Debts) ~~ 
Bankrupts may, of course, reaffirm obligations after the 
filing of a bankruptcy. In many cases they will do this out 
of a feeling that there is a moral obligation to a Crediror, 
often a relative, friend, or one whose credit they desire to 
retain in the future. Counsel may ascertain how many of 
these debts exist in each case. If they are an appreciable 
percentage of the total indebtedness, discharge in bankruptcy 
will be useless or worse. This is especially true where the 
debtor cannot afford to make these payments, and where, 4s 
S result of filing bankruptcy, he may not obtain another 
discharge for six years. 
A second category of PSP PGEk: nondischaergeable debts 
are those enforceable against a bankrupt, notwithstanding 
the fact that they are legally dischargeable in bankruptcy 
and that the bankrupt obtained his discharge. This is true, 
for example, oe a debtor, while uninsured, is involved 
in a motor vehicle accident of a type resulting in the sus- 
Sees or revocation of his driving privileges under state 
law unless he pays damages. See Veh C Division 7; especially 


Veh C 816372. It has been held that such statutes create 


enforceable obligations despite discharge of the underlying 
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1@: in bankruptcy on the theory that such@atutes do not 
conflict with the protection of the Bankruptcy Act, but 
fall within the police powers of the states. Kesler v 
Davarenene oe Public Safety, etc., State of Utah (1962) 
369 US 153. 


5. 18 9.1.24 


~ 


| Psychological Considerations 

The psychological considerations involved in determining 
the choice of remedy are discussed in Cowans, 357. Counsel 
is charged with the responsibility of educating the client 


as to his legal rights, and giving him the benefit of his 


experience as to the practical effects of the relief decided 


upon. It is important to clear up the debtor's misconcep- 


tions about bankruptcy and the other related remedies. One 
such misconception is that bankruptcy will destroy his 
CYeQul. As a generalization this is probably, and perhaps 
unfortunately, incorrect. See Cowans 4457-58. pane. 
common belief is that there is a moral slg attached to 
bankruptcy. Again there is some doubt as to the existence 
of such a SLIME but it is the conscience of the individual 
debtor that is important. Just as there are those who are 
not troubled by such matters, there are others for whom bank- 
ruptcy will be highly traumatic. Counsel should try to 
explain to the debtor the theory of debtor rehabilitation 
which underlies the Bankruptcy Act, and the importance to 


his family of freedom from haras'’sment;and privation because 
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6. [§9.1.25] Eligibility of Debtor for Bankruptcy Act Relief 


The Bankruptcy Act specifies those persons who are eligible 
for relief thereunder. See Bankruptey Act y§4-5, 11 USC 
g§22-23. Cowans discusses the capacity of aliens, minors, 
Indians, incompetents, and others in whose cases problems may 
arise. See Cowans §§41 et seq. 
7. Domestic Relations Considerations 

a. [§9.1.26] Should the Wife File ! 

One problem which should occur to counsel who determines 
that some sort of bankruptcy proceeding is advisable is 
p whether or not the debtor's spouse should file as well. If 
so, she mist file aPsSeparare peulci on, = li she: lacs loOuauLacnaule 
assets and a wage earner's plan is proposed, there is little 
sense in filing for her; in fact, she would not be eligible 
ice such relief under bie for Antang y606(8), 11 USC  31006(8), 
if unemployed. If a bankruptcy is contemplated however, it 
is necessary to consider the benefit to the petitioner and his 
family of filing for both spouses, Unless the spouse has 
assets which cannot be converted into exempt form and which would 
hence be lost in bankruptcy, bankruptcy may be an inexpensive 
and wise solution. 

The question of the wife!s liability upon debts as to 


which the husband has been discharged is a matter of state law. 
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Hamaker v Heffron (9th ons 1945) 148 F2d 981, cert den 326 US 
737. Of course, if the wife is a ee on ie obligation, 
the discharge of her husband does not release her under state 
law. Lane v McAlpine (LOST SL SPCALG07 oe Podeigl mene ther 
can a judgment rendered against the wife prior to the husband's 
bankruptcy be collaterally attacked on the basis that it was 
not her debt. Kirkpatrick v Harvey (LOLA EST iCASdaq 720), 

124 P2d 367. There is a presumption, however, that the wife 
obtaining services or Supplies on the husband's credit is 
acting as agent of the husband. Chaffee v Browne (1895) 
TOO'Ce2t1, 4117p s1028. 

A distinction is drawn in Civil Code yl71 between the 
liability of the wife's separate property for necessaries and 
nonnecessaries., The separate property of the Wi Loh Loma 
limited extent, is liable for necessaries, See CC §§163.5, 169, 
Ll ymendyCOPmnd cise 

However, the creditor of the husband is unlikely to draw 
fine distinctions between necessaries and nonnecessaries, 
and separate pecoeney of the spouse subject to debts and 
that not so obligated. The Spouse may still be harassed by 
creditors, and can of course be sued by them. When default 
Judgments are taken against her, it is a @ifficult and often 
time-consuming matter to quash execution against assets not 


subject to the debt. Further, abstracts of judgment once 
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recorded will constitute real property liens in the county 
where recorded if the wife acquires an interest in real 
property within the ten-year period provided. CCP §674. 
Often it is advisable to avoid these problems at the outset. 
If the spouse is and will be judgment-proof there is no need 
to file. See Cowans »725. However, experience has shown that 
there are few people who do not hope to better their economic 
station, and foresight at the time of filing the bankruptcy 
may avoid much difficulty at a later and more solvent date. 

All community property is subject to the debts of the 
community creditors. Cowans y727. In the normal marital 
situation, the community property of the spouses which is not 
otherwise exempt will be administered in the bankruptcy of the 
husband, whether or not the wife files bankruptcy herself, 
Hannah v Swift (9th Cir 1932) 61 Fed 307. Whether or nee 
property is in the nature of community property or joint 
tenancy property is a question of fact. If it is not community 
property, the wife's interest will not be subject to adminis- 
tration in bankruptcy. | cCowanses(e(s | As to the) factors. in 
volved in proof of the status of title see "Community Property 
4n Joint Tenancy Form! 14 Stanfordih. Rev. of. 

A problem will arise where nonexempt property is trans- 
ferred to the spouse of bankrupt prior to bankruptcy. In some 


cases, the transfer will be made with actual or constructive 
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intent to UN IOAe py SKE Ok defraud creditors. It will rarely 
succeed, Such transfers can be readily discovered and avoided, 
and can result in denial of discharge and possible criminal 
sanctions. See Cowans y724. If such transfers have been 

made, it might be advisable to attempt to recover the property 
before bankruptcy. seinisswililenot technically cure tie sevien 

of the transfer but may well persuade creditors or the trustee 
in bankruptcy to avoid making an issue of it. 


b. [99.1.27] Where Bankrupt is a Party to a Present or 
Pending Divorce 


Bankruptcy may be particularly advantageous in the event 
of divorce, especially in cases where there are insufficient 
nonexempt assets to satisfy community creditors and there is 
insufficient money to pay the community debts and satisfy 
the husband's support obligations. In certain cases, EEE 
the bulk of obligations which the husband would sei eh be 
required to assume are debts for property which the wife will 
retain after the divorce and which the husband is ordered to 
pay as part ch lets obligation of support and maintenance, a 
wage earner's plan may be advisable. As to the dischargeability 
of such obligations,see y9.1.|©. 

Transfers in conjunction with divorce proceedings are not 


immune from attack by the husband's trustee in bankruptcy. At 


least this is so to the extent that the walue of the property 
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Attorney's Check list 
for Bankruptcy Interview” ~ 
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N o i Meloy 


Peg mrs 


transferred exceeded 50 percent of the assets of the community. 
_in_ re Chappel (1965) 243 F Supp 417. See also Britt v Damson 


(9th Cir 1964) 334 Fed 896, cert den 379 US 966. 


In cases of actions by the trustee in bankruptcy to 
recover community property not in the possession of the bank- 
rupt husband and held adversely by the wife, the trustee in 
bankruptcy has no right to proceed in the bankruptcy court 
to recover the property if the wife makes timely objection 
to the summary jurisdiction of the bankruptcy court to determine 
the matter. Martoff v Elliott (9th Cir 1963) 326 Fea 204, 
In such cases the matter must be peecerepy imea wiglenary” 
paaeeeain es in the state courts or before eyemuaes: of the 
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3. “S§9,2,10] ATTORNEY'S CHECKLIST FOR BANKnJPTCY INTERVIEW 

The attorney must pecsure that he has all information 
the client can provide without reference to records by the end 
of the first interview. He must also completely explain the 
nature of the bankruptcy remedy and the need for accurate 
information, It is important to analyze facts given in the 
interview and, when appropriate, to question the client further 
to discover forgotten or deliberately withheld information, 

When interviewing the client, counsel should cover the 
following points: 

1, general nature of bankruptcy relief (see §9.).6 ); 

2, nondischargeability of certain debts -- 

&@. alimony, child support, attorney's fees ordered 
in divorce action (see Seyeiearieraey Act §17a(2), RSC 
/§35(2)(2)), | 

b. taxes except taxes more than 3 years old when no | 
fraud involved (Bankruptcy Act §17a(1), 11 USC §35(a)(1)) 

Cc. debts created by willful and malicious injuries 
(see Bankruptcy Act §17a(2), 11 USC §35(a)(2); Cowans 
§§453-U595 Collier Bankruptcy Manual 917.03 (1966), here- 
alter  referrede to asrCok bier ce : 

d. Credit obtained by false financial statements or 
fraud (see Bankruptcy Act §17a(2), 11 USC §35(a)(2); Cowans 


§§441-452). 
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Note: Inform the client that a finance company can sue 
in state court long after his discharge and claim that he 
has given a false financial statement or otherwise used fraud 
to obtain credit prior to discharge (see §§9.4.48-9.4.56 ). 
If he is served with any papers, the client should report it 
to his attorney immediately. 

e. oR Gees First Nat'l Bank v Podjin (1965) 

61 Ill App 2d 310, 210 NE 24 332; $§9.4.57-9.4.60) 

f. debts the client forgets to list on his schedules 
(see Bankruptcy Act §17a(3), 11 USC §35(a)(3)3 Cowans 
$$463-471) 

g- debts listed, but with improper or inadequate add- 
resses, so that creditor receives no notice (Bankruptcy Act 
§17a(3), 11 USC §35(a)(3)) | 

3. possible loss of discharge (with all listed obliga- 
tions permanently nondischargeable) for- 

a. fraudulent transfers (emphasize that transfers to be 
nonfraudulent must be for present consideration) (see Bank- 
ruptcy Act §14¢(4), 11 USC $32(c) (4) s§ $91.14 .41.19) 

b. prior discharge within six years (see Bankruptcy Act 
g140(5), L1uUSC §32(c)(5)3 S92. ) 

cc.) failure to obey orders -.of court in present. bankruptcy 


(Bankruptcy Act §14c(6), 11 USC §32(c)(6)) 
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ae’ .refusal to answer a material question approved by 


the court (Bankruptcy Act §ie(6), Pie UScmS 32 (0) (0) 

ey failure to pay filing fee’at time of first interview, 
or within time set by court (see Bankruptcy Act §14c(8), 11 
USC §32(c)(8)) 

4, the importance of keeping the attorney advised of 
any change of address, since the client may lose his discharge 
by plavving to appear at the first meeting of creditors or 
other hearing called by the court (Bankruptcy Act §$7a(1), 

11 usc §24(a)(1)) 

5. assets not covered by exemption statutes, which should 
be pawned, assigned, or otherwise pledged for present value, 
with proceeds deposited in exempt savings and loan associa- 
tions or Credit unions ox used EO eno bh scrunnee exempt 
items){see §$§4.3-\4-9.320) are: 

a. bank accounts 5 which should be closed, reduced to a 
nominal sum, or transferred to an exempt sévings and loan 
(see CCP §690.21) 

b. auto worth more than $350(client should increase 
loan to approximate value) (see CCP §690.2-+) 

eee DOWe ra lOO S™ 


d. guns* (one rifle and one shotgun exempt) (CCP 


e. musical instruments* 
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YY. stamp or coin collections 

g. hi-fi and records* 

h. elaine television set (CCP §690.2) 

i. cameras 

je sporting equipment* 

k. income tax refunds 

Lee other 

*¥Unless tools of client's trade 

6. friends or relatives who may have cosigned on notes 
for client are not discharged by client's bankruptcy (see 
Bankruptcy Act §16, 11 USC §34; §9.1- 2%) 

7. under eoaetelann sales  contract)a) sécured> creditor 
ean generally repossess property that is not paid for despite 
the discharge (but see Glessner v Massey-Ferguson, Inc. (9th 
Cir 1965) 353 Fed 986 when security interst not perfected 
before 4 months prior to filing) 

8. possible pressure from creditors to have client 
reaffirm his obligations after discharge (¥arn the client to 
Say, andietonsiten mothe oneal hint itormrefer aim calise from 
creditors to his lawyer) (see Cowans §893.) 

9. discharge does not automatically take care of any 
pending or future actions on listed debts (Impress upon client 
that he miverbliconte. bo, yousiimfeds ateia arith ctl served with any 


papers.) (see Bankruptcy Act §lla, 11 USC §29({a); Cowans §§923- 
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929, Wirter JF11.00-11.04; §§9.4.54-9.4. Gb) @ 
10. the Bankruptcy Act provides Printer ee Action ak for 
a. concealing assets (see Bankruptcy Act §14c(1), 

11 USC §32(c)(1); 18 USC §152) 

b. making a false oath or account at any point in the 
bankruptcy proceedings {applies to all-oaths and to all sched- 
ules, both asset and liability.) (see Bankruptcy Act §14c(1), 
Tae USCs §324ccn ies)’; 18 USC §152) 

11. "easy" new credit should be avoided 
C. [§9.2.11] INSTRUCTING CLIENT ON USE OF INTERVIEW SHEET 


The interview sheet is intended to correlate with the 


Statement of Affairs and the Schedules which must be prepared 


if a determination to seek bankruptcy is made. The questions 


are divided into the categories Of StheMoniiciax formeom(i. 6. 


Statement of Affairs, Schedule A-l,etc.) and are titled | 


Preliminary Statement of Affairs, Preliminary Schedule A-1l, 
etc. Silheysanersi ven firstein gtiely sentiriuyato faci2i tate 
reproduction and then in annotated form as a guide to their 
use. The questions are phrased differently from those on 
the Statement of Affairs and the Schedules since it is always 
advisable to ask the client a question in more than one way. 


However, the information obtained is that required on the 


Oiftd clalmcorms. megs mr esi denecemacinessesa nOMmepest six years, 


income for past two years, etc. 


This form is not a substitute oma 
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for QM ntencien when the schedules are fiedae and the 
ANOS: Ge Ypan | Ge Get ine, (ing Gite Gertie tev 
mation should be checked against the schedules so that any 
discrepancies can be explained and taken care of. 

Discovering the facts in a bankruptcy case is often 
difficult, Because of the serious consequences of imigehaties 
ment or nonstatement of facts, attention to detail on the part 
of the attorney ane insistence on accuracy from the client 
are indispensable to proper counseling, 

The sheet may be used by the attorney interviewing the 
client or may be given to the client to fill out either at 
the office or at home, If possible, it is advisable for the 
| attorney himself to interview the client, since the client 
working alone is much less likely to recall all of the 
necessary facts, It may be advisable to complete as much | 
of the interview sheet as possible at the initial meeting 
and then to give a duplicate copy of the sheet to the client, 
asking him to return the completed sheet to the attorney 
within a set period of time. 

However, the preliminary list of exreditors shouid 
always be prepared by the client so that if he claims in 
court that he gave the information to the attorney and that 
the attorney neglected to transcribe it properly, the 


attorney will have proof in the client's own handwriting 
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of EN inrarmation the client provided. If ull interview 
sheet is handed to the client, it is wise to include the 
following instruction sheet, In all cases the client should 


be furnished with the "Items To Bring to Your Lawyer" list, 


ee [$942.12] Sample: Instructions to Client 

All the information asked for on this questionnaire 
is important, Answer every question carefully and completely, 
If the answer to a question is "No" or "None," write that in, 
Leave no question blank, 

When you list your creditors, list all of them, even 
those whom you intend to pay. List their names and addresses 
om If a collection agency or lawyer has taken over 
a debt that you owed to someone else, list the name of your 
original creditor, the collection agency (including any 
office of that agency with which you have done business), 
the lawyer, the finance company, and anyone else who has 
communicated with you about the debt. IZ you cosigned or 
opt Brat anyone else's note, you must list that debt too. 
If you do not Ene the exact amount thet you owe, list the 
are amount and do not estimate too low. 

vhs you list any property you own, list its value at 
what you would be able to sell it for in its ep condition, 
not what you paid for it new. If you are net sure of the 


value, list an approximate figure and discuss the matter 
4 , } 
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xi ttre lawyer when you bring the papers psf. If you 
own your home, list the ae and the legal description 
(the description that appears on your deed). 

If you do not have room on the form to complete the 
information asked for, attach additional sheets where 
necessary, 

Make a note of any questions you do not understand 
or cannot fully answer so that you can discuss them with 
your lawyer, 

Take your time, Any debt you do not list will not be 
discharged, Inaccurate or incomplete answers may result in 


@ complete loss of your right to a discharge in bankruptcy, 


On [$9.2013] Sample List: Items fo Bring to Attomey 

1, A list of all your creditors with names and 
addresses ale, Gerba 

2e Any contracts signed by you, 

3. All legal papers regarding any lawsuits either 
eases by you or against you, 

4. ALL netrere from: 

a, Lawyers 

be. Collection agencies 

ec, Finance companies 


Gd. Other creditors, 
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?5,a, [If you own or are buying your no] si oie 
copy of title insurance policy on your home, copy of 
mortgage or trust deed, declaration of homestead (if any), 
any other legal papers involving this property. 

Deeley OuRa re renee Copy of your lease. 

6. [If you own cr are buying any other real estate, 
inciuding cemetery Vota Deed and any ovher legal papers 
involving this Reonerrns 

To Stock certificates or bonds. 

8, Insurance policies. 

9. Copy of any tax returns filed in past three years, 

10, [If you are divorced or in the process of getting 
a airereel Any orders or decrees of the court and property 
settlement agreement, if any. 

ll, Title papers to automobile or registration 
certificate, 

12. Inventory of your personal property, eC.&., TVs; 
guns, furniture, jewelry, etc, 

IS ou Liey CUsarceOresnavespcene nn eras 

a. inventory of office equipment 

be inventory of shop equipment 

ce inventory of stock 

d, List of accountg receivable and amounts due, 


“names and addresses in full 
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€e Balance sheets (if prepared) 
f. Profit and loss statements (if prepared) 


G» Any other business records, 


D, INTERVIEW SHEET 


Li (§9.2,14] Form: Bankruptcy Interview Sheet 
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1.(a) What is your full name (no initials)? 


(b) Have you been known by any other name or signed 


He. Introductory Information - Prelim! gry Statement 


your name any other way during the past six years? Yes No__ 


If SO, please list all names or different ways of 


signing, | 


2. List all addresses where you have lived during the 


past six years indicating the months and years during which 


you lived there. (Iist present address first.) 


From 
Morsh 
Street CL. ae County Year 


(Attach additional page if more space needed.) 


TO 
Month 
Year 


3. At what telephone numbers can you be reached? 


Day Evening 


.(a) What type of work do you do? 


(b) Are you presently employed? Yes No 


yes, give full name and address of employer, 


Bey re 


(c) How long have you held your presents iObces 


When @re you paid? 


Hs 


Rent 
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(d) Have you been in business by yourself or with 
others during the last six years? LCS ieee NOU sneeliery ess 
give names and addresses of business and names -of partners, 
Pimeayiy. im 
5.(a) Are you married? Divorced? 
Separated? Divorce Pending? 
(b) If married, what is your wife's name? 
(c) Is she employed? YecueeNOm wm eltives,eeivesfiuid 


name and address of employer, 


SSIS aR Sr cea ea ng a I AT I I a a 


(d) How long has she held her present job? 
Gemmtet names, relationship and ages of all dependents, 
and addresses, if different from yours. 


Name Age Relationship Address 


Sn eesaeusienhiere nate 


7. List below all income received during the last two 


years by yourself or your spouse from any source, 
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Ds, When and where did you file your 1a federal and 


state income tax returns? 


Date State CAGy, Joint with Spouse? 
Yes No 
Federal: 
State; 


SES EE es See i eee 


If no federal and/or state tax return was filed within the past 


three years, give year and reason for not filing, 


9.(a) What bank accounts have you had during the last 
two years alone or with others? (Give name and address of the 
banks, whether checking or savings accounts, and if the account 
was held jointly with others, give their names, Indicate any 


accounts that are still open.) 


(b) Have you had a safe deposit box during the last 


two years? If so, give details, including contents of the box, 


10, What records or books have been kept relating to 


your affairs during the last two years? 


Il, Do you have any property that is not yours that 
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you are holding for the benefit and use of someone else 
(Ghes property held in trust for your children; property 
you are holding for safekeeping for friends, relatives; etc,)? 


Yes No If so, please describe, 


nn ee NL DNS AO EPEC TE SNS) GUD, TNE PIAS OE 
12, Have you filed a bankruptcy, or a Wage Earners! 
Plan under Chapter XIII of the Bankruptcy Act, during the 


last 6 years? Yes No If so, bring papers, 


(a) Bankruptcy: 


Location of Court Was there a discharge? Date of discharge 
Yes No 


(b) Wage Earners! Plan: 


Location of Court Composition? Arrangement? Was Plan 
Confirmed? 
Completed? 


Have you ever filed a bankruptcy or Wage Earners! Plan? 


If so, when? 


13. Are you presently a party to a pending lawsuit or 
have you been a party to a lawsuit of any kind during the 
last year? Yes No if yes, 


Title of suit Action Number Name & Location of Court 
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Nature of Suit Result 


14, Have you been involved in any auto accidents within 


the 52st four years? Yes No If SVeS 5) Siverdevaiis, 


Nlige, EN any of your property or wage been taken by 


court order (attached or garnished) in the last four months? 


Yes No If yes, give details, 
Creditor Date of Levy Amount 
Court Court Number Paid Over 


Sheriff or Marshal's Office File No. 
Writ of eer on or Attachment 

16, Have you repaid a loan during the past year ee 
tween one year ago and today)? VCiue NOM elt yoaserive 
the following: 


MONTHS IN WHICH WAS PERSON WHO 

PAYMENTS WERE MADE LOANED YOU THE 

(indicate how much MONEY A RELATIVE? 
TO WHOM PAID AMSUNT was paid during 


(name & address) — PAID last 4 months) Yes No 


Ley a Pa a j mth! ’ 
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Please rite your payment books with you. » be 

17. Have you sold any of your IBIAS NE. given sub- 
stantial property or cash away, or had property repossessed 
within the last year? (Includes repossessions, old car 
traded in on new, pledges and assignment made to protect 


nonexempt assets, Be sure creditors are listed on creditor 


schedule, especially repossessors,) Yes No 


If yes, give the. following: 


WHAT WAS MONTH OR YEAR WAS SALE OR 
RECELVED OF Gibds TOSSA 
DESCRIPTION OF PROPERTY IN RETURN? GIFT OR SALE RELATIVE? 


ae 


18, Did you lose a substantial amount of property or 
money as a result of fire, theft, or gambling during the last 


year? Yes No If yes, give the following: 


WHAT WAS THE 
VALUE OF THE 
MONEY OR 
WHAT CAUSED PROPERTY MONTH OF 
DESCRIPTION OF PROPERTY THE LOSS? THAT WAS LOST? THE LOSS 


19. Are you likely to inherit any money within the next 


six months? If so, indicate source and amount, 
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Qe If you employed anyone (such as regular employees, 
clearing women, gardeners, babysitters) during the last three 
months do you still owe them wages? LC Onmeed NO Minne If yes, 
give name and address of employee, dates worked, amount owed, 


and work done, 


be(1) Do 8 owe any taxes to the United States, e.f., 
income tax, social security taxes withheld for domestic help, 
SUC saan) © Smee No i #£éIf yes, give the department or agency 
to which the tax is owing, the address of the department or 
een the kind of tax that is owing, and the years for 
which the tax is owing. 

(2) Do you owe any taxes to any states, e.8-, income, 
license, sales, etc,? Nae Ne If yes, give the 
name of the state and the department or agency therein, the 
address of the department or agency, the kind of tax that is 
owing, and the years for which the tax is owing. 

(3) Do you owe any taxes to a county, district, or 
City, @o80, real or personal property? vest, sano 
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Cc. Besides taxes, do you owe any other money to any 
branch of the United States cena (GsGe, Poh A. re- 
possessions, or money owed Small Business Administration, 
etc.;? Yes_ No _—Ss-«If yes, give the name of the branch, 


its address, the amount owing, and why it is owed, 
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d» Do you owe rent to a landlord “or any of the last 
three months? Yes No If yes, give the name and 


address of the lanciuord, and the amount owing, 
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Have you recently tried to pay a debt by endorsing to 


your creditors a cneck made payable to you? Yes No 


If yes, give detalis, 
a EU Ce 

a ee 

Have you ever promised to pay someone else's debt if 

he cid not psy it? Have you ever cosigned for anyone? 

Yes No_ If yes, list name of person(s). 

Saye ere erp ar nl mee 

re ee 


Have you borrowed any money for someone else's benefit? 


"Yes No 


of. aye i- % 5 
Ce Asses Information 


te Reai Proserty - Preliminary Schedule B-l 


1, Do you own an interest in real property (land, 


buildings, your own home, or burial plot)? Yes No 


eo Bring in any pavers relating to your interest in 
real property (e.g., relating to mortgages, deeds of trust, 


homesteads, title, and title insurance}, 
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2. Personal Property - Preliminary Schedule B-2 
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1, Do you have any cash on hand (not in banks or in 


sayings and loan)? Veg Nfe) If yes, how much? 
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Se, Do you have any stecks or bonds? vp No 


If yes, describe and give value. 


3. Do you have any stock in trade (inventory)? 


Yes No If yes, describe and give value, 


4, List your major appliances (e.g,, stove, refrigerator, 
TV, sewing machine, etc.) giving approximate age and value 
(what you could get for it if you sold it). (Indicate by 
underlining or circling which appliances are mortgaged or 


held under conditional sales contract.) 


5. Give an estimate of the value (what you could get 
POmeL uel teyou sold 4%) of the followings) (Indicate by under-— 
Lining vor circ lingswhichee resmoncucaceason, held under 2 
conditional sales contract) 

Alimyour, furnicurne: 

All your minor appliances: 

All your clothing: 

All your jewelry: 

All your other household goods (e.g., dishes, utensils, 
food, household tools, tools not used in business, etc,): 

6. Have you any books, prints, or pictures of sub- 


etantcia. value? Yes No Ibe yes, indicate value o 
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y> Do you have any automobiles or truck") Ves ea No 


If yes, give the year, make, model, and its value (what you 


could sell it for), 


8, Do you have an interest in or own any machinery, 


tools, or fixtures uzed in your business or work? Yes No 


If yes, describe and give value (what you could sell it for). 


9. Do you own enything else of substantial value (e.g, 
sports equipment, guns, boats, photographic equipment, etc,)? 


Yes No If yes, describe and give value (what you could 


Selle telom). 


3: Other Sources of Money - Preliminary Schedule B-3. 


1. Does anyone owe you any money? Yes -_ No 


If yes, give his name, his address, what for, and how much. 


2.2 Do you have any insurance policies with a cash 


surrender value?) teal No 
Bring the insurance policies, except health insurance policies, 
eakan yous 

3.(a) Are you suing anyone, or do you have piesa 
reason for suing someone, for injuries or money owed to yourself 
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prepaied to give details, 


_(b) Do you have money in a retirement fund where you 


“work? Yes No If so, indicate name of fund and 


approximate amount. 
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Have you accumulated vacation time due you? Yes No 


If so, indicate amount and approximate value, 
Re ene Le ee 
Have you ever posted a cash bond? Do you expect your 

money to be returned? Yes No if so, tndicateswith 


whom bond posted and amount, 


Do you expect to receive an income tax refund? Yes 


No If so, indicate amount expected, 


4, Do you have any money deposited anywhere (e.2., bank 
deposits, saving and loan deposits, credit union or rental 


deposit)? Yes No If yes, give the following: 


WHO HAS THE WHAT WAS WHAT AMOUNT 
DEPOSIT? THEIR ADDRESS _ DEPOSIT FOR? WAS DEPOSITED? 
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4, Revisions, Remainders, and Expectancies - Preliminary 


"Schedule B-4 ear 
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If so, give details and value, 


(b) Do you expect to receive a gift of more than a 
small amount of money or property (e.g., Aver $5.00) at any 
time in the near future? Yes__No____s«aIf' yes, be prepared 
to give details, 

(c) Do you expect to receive a tax refund at the end 
of thebycini gercs eeeeeNOm ee Li ayes. estimate the amount as 


best you can, 


5. Exemptions - Preliminary Schedule B-5 


See Exemption Checklist §9.3.13. 
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yp) What is your monthly take~home pay? Dame 


How much of your take-home pay do you budget for each 


of the following categories? 


FOOD & DRINK 
Groceries 
Milk 
Bakery 
Liquor 
Other 


CLOTHING 
Outright Purchases 
Revolving Accounts 
Shoes 
Cleaning 
Repairing 
Other 


HOUSING 
Rent or Loan Payments 
PG&E 
Phone 
Water 
Sewage 
Domestic Help 
Payments on washing 
machine, etc, 
If buying home: 
axes 
Repairs & Remodeling 
Garden supplies (tools, 
plants, etc.) 
Other 


CAR(S) 
Loan payments 
Insurance 
Gas & Oil 
Repairs & new parts 
License 
Traffic tickets 
Other 


MEDICAL 
Doctorsbiwis 
Dental bills 
Hospital charges 
Insurance 
Drugs & medications 
Toothbrushes, etc. 
Other 


CHILDREN _ 
School lunches 
Baby sitters 
Nursery school 


PTA & other school affairs 


Music lessons 
Private tutors 

Toys & birtndayeci acs 
Other 


UNION, BUSINESS, %R PROFESSIONAL 


Commute 

Dues 

Tools & equipment 
Subscriptions 
Education 
Laundry 

Other 


AMUSEMENTS 


Entertainment (movies, theater, 


etc.) 

Books 

Records 

Photography 

Subscriptions (newspapers, 
magazines, etc.) 

Gambling 

Library fines 

Other 


SOCIAL & POLITICAL 


Federal Income Taxes withheld 
Social Security contributions 
Federal Income Taxes paid 
outright 

State Income Taxes 

State & local taxes (other 
than real property) 

Church 

Charities 

Political Donations 

Other 


MISCELLANECUS 


Vacations 

Holidays 

Special Family Events 
(marriages, etc.) 

Christmas 

Retirement 

Life Insurance 

Other Insurance 

Haircuts, Beauty treatments,etc, 

Bank Charges 

Watch and other repairs 

Debts reduced to judgment 

Other 
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Introductory Information - Preliminary Statement 
of Affiars 


1.(a) What is your full name (no initials)? 


(bd) Have you been known by any other name or signed 


your name any other way during the past six years? Yes No __ 


If so, please list all names or different ways. of 


signing, 


COMMENT : 


Ce 


This may be important in detecting possibie fraud 
which may prevent discharge, Bankruptcy Act §17a(2), 
11 USC §35(a)(2). 


List all addresses where you have lived during the 


past six years indicating the months and years during which 


you lived there, (List present address first) 


Street 


From TO 
Month Month 
Clty. County Year Year Own Rent 


(Attach additional page if more space needed) 


COMMENT : 


Check to make sure no bankruptcies have been filed 

at other places where client has lived during the 
past six years, since the client's memory may be 
faulty, Discharge may be denied to anyone who has 
been granted discharge within the previous six = 
years or who has had an approved composition arrange- 
ment or composition wage earner's plan in this | 
period, Bankruptcy Act §14c(5), 11 USC §326(5)s 
If client owns property, use homestead information 
sheet §9.3 .36 and file homestead, §9.3.2}. If 


_¢@lient owned property at any point, there may be 


an outstanding mortgage or trust deed under which 
he may be either primarily or secondarily liable, 
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20 3. At what telephone numbers can you: D reached? 


Day ' Evening 


COMMENT: It is essential to be able to contact the client . 
at all times since if client does not appear at 
first meeting or respond to any order of the bank- 
ruptcy court, he may lose his discharge, Bank- 
ruptcy Act §§7a, 14c(6), te, 11 USC §§25(a), 
32(c)(6), 32(e). 


4.(a) What type of work do you do? 


(b) Are you presently employed? Yes No dine 


yes, give full name and address of employer, 


(c) How long have you held your present job? 


COMMENT: If client has worked only a short period and was 
out of work or i111 for some time prior to that, or 
vice versa, there may be a sizeable income tax re- 
fund which should be taken care of, See §9,3.42. 


When are you paid? 


COMMENT; Payday is significant since the trustee in many 
| jurisdictions will take one-half of salary earned 
to date of filing, 
Therefore, the attorney will want to: 
1, File as closely after payday as possible 
ee If agreeable with client's employer, get advance 
to cover lapse, 


(d) Have you been in business by yourself or with 
others during the last six years? Vesah wmiNOne teanliayes, 
give names and addresses of business and names of partners, 
if any. 


CCMMENT: It is possible that the applicant for bankruptcy 
was adjudged a bankrupt in a previous bankruptcy 
proceeding of a partnership of which he was a 
member, See Bankruptcy Act §5b, 11 USC §23(b).¥ 


5.(a) Are you married? Divorced? 
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Alimony, child support, and Pirate GMeoencers fees 
are not dischargeable, Bankruptcy Act §17a(2), 
11 USC §35@(2). See Bankruptcy of Gorski (WD NY 


1938) 25 F Supp 551; Krupp v Felter (1948) : 
Miss >» 77 NYS2d 665 (suit by OM 
See also Cowan §460, notes 45-46 and cases cited. 


If major factor, bankruptcy may be wrong remedy,» 
Where there has been a divorce and the non-filing 
wife has-:the item which is security for one of 
client's debts, or where court has awarded item to 
her and she may have disposed of it, attorney should 
attach photocopy of decree to Statement of Affairs 
and Schedules, This may save client from continued 
harassment by "secured” creditors, 


(>) If married, what is your wife's name? 


(c) Is she employed? Yes No If yes, give full 


name and address of employer, 


(d) How long has she held her present job? 


6. 


List names, relationship, and ages of all dependents, 


and addresses, if different from yours, 


Name 


COMMENT : 


Te 


Age Relationship Address 


Information as to age, relationship, and location 
of dependent is relevant in determining the per- 
centage of client's wages which may be released 
from attachment, 


List below all income received during the last two 


years by yourself or your spouse from any source, 
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cc: Nene: Be sure to ask about retirement o Mbension funds, 

stock purchase plans, and accrued vacation time, 
This information is also important in turning up 
assets that client may have forgotten, 


8, When and where did you file your last federal and 
state income tax returns? 
Date State City Joint with Spouse? 


Yes “ No 


Federal: 


SS ES ES ESERIES 0 eS 


ES EE 
eee 


If no federal and/or state tax return was filed within the past 


three years, give year and reason for not filing, 


COMMENT; Attorney should look at these returns to double- 
check asset information given to him by the client, 


9.(a) What bank accounts have you had during the last 
two years alone or with others? (Give name and address of 
ai Devils. whether checking or savings accounts, andere the 
account was held jointly with others give their names, 


Indicate any accounts that are still open.) 


COMMENT: Client should be advised to close out or reduce to 
under $5,00 any bank accounts, If any savings 
exist, they should be transferred to an exempt sav- 
ings &nd loan, 


(b) Have you had a safe deposit box during the last 


two years? If so, give details, including contents of the box, 
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COMMENT: This question may turn up assets alient has 
Y forgotten, >) 


10. What records or books have been kept relating to 


your affairs during the last two years? 


Seer ra ree er rr te eeerrnee ree mera roe ee ee 


COMMENT: If client was in business, he may lose his dis- 
charge if his records are inadequate, Bankruptcy 
Act §14c(2), 11 USC §32(c)(2). 


ll, Do you have any property that is not yours and 
you cua holding for the benefit and use of someone else 
(Gren property held in trust for your children; property 
you are holding for safekeeping for friends, relatives; etc. )? 


Yes No If so, please describe, 


a 


COMMENT; There may be property held in a trust fund for the 
client's children, or property may be held by client 
for benefit of friend or relative attempting to 
avoid creditors, 


12, Have you filed a bankruptcy, or a Wage Earners! 


| 


| 


Plan under Chapter XIII of the Bankruptcy Act, during the 
last 6 years? Yes No If so, bring papers, 


(a) Bankruptcy: 


Location of Court Was there a discharge? Date of discharge 
Yes No 


(b) Wage Earners! Plan: 


Location of Court Composition? Arrangement? Was Plan 
Confirmed? 
Completed? 
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Have you ever filed a bankruptcy or Wage Farners! Plan? 


If so, when? 


COMMENT; Attorney should always verify this personally, and 
not rely on client's memory. See §9,2,16 for form 
letter, 


13. Are you presently a party to a pending lawsuit or 


have you been a party to a lawsuit of any kind during the last 


year? Yes No If yes, 
TiplevorssuLt Action Number Name & Location of Court 


Nature of Suit Result 


COMMENT: If suit is still pending against defendant, 
attorney must protect action by obtaining written 
stipulation with attorney. See §§9,4,29-35 for 
forms dealing with restraining orders, For form 
answer setting up adjudication, see §4.4.uz. 


14, Have you been involved in any auto accidents 


within the past four years? Yes No If yes, give details, 


COMMENT: If client is likely to be a defendant in such an 
action, delay filing bankruptcy until after suit is 
filed so discharge on verdict will be possible, If 
client is possible plaintiff, file bankruptcy 
first or client's recovery in a lawsuit becomes an 
asset of the bankrupt's estate under control of 
trustee, The four-year period is necessary because 
of the provisions contained in Ins C §11580,2(f). 
It is possible that bankrupt may be liable to an 
insurer as an uninsured motorist even after the 
four-year period has elapsed, so it is wise to ask 
if client has ever been involved in an accident 
while uninsured, 


15, Has any of your property or wage been taken by 


court order (attached or garnished) in the last four months? 
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Yes No If yes, ‘give details, 
Creditor Date of Levy Amount 
Court Court Number Paid Over 
a in ll 


Sheriff or Marshal's Office File No, 


Writ of Execution or Attachment 
SIR nl ll ee 


COMMENT: For procedures to obtain release of attachment or 
garnishment see$§9H.29-25, Attachments or garnish- 
ments within four months may be considered pref- 
erences (Bankruptcy Act §60(a), 11 usc er, 
and avoided (Bankruptcy Act §60(b), 11 USC §96(b)), 
Be sure to check this information against the list 
of creditors to make sure client has remembered 
to list attaching or garnishing creditor, 


16, Have you repaid a loan during the past year (be- 
tween one year ago and today)? Yes No . If yes, 
give the following: 


MONTHS IN WHICH WAS PERSON WHO 

PAYMENTS WERE MADE LOANED YOU THE 

(indicate how much MONEY A RELATIVE? 
TO WHOM PAID AMOUNT was paid during 


(name & address) PAID last 4 months ) Yes No 


Please bring your payment books with you, 


COMMENT: This question will indicate possible preferences. 
If payments have been made within four months of 
bankruptcy they may be voidable preferences under 
Bankruptcy Act §50a, 11 USC §96(a). See Cowans 
§§744-753. It also aids in finding creditors that 
bankrupt has intentionally not listed because he 
intends to reaffirm in order to, keep the property. 
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| nn as crane 
§ 17. Have you sold any of your Se nee ie 
stantial property or cash AWAY, or had property repossessed 
within the last year? (Includes repossessions, old car 
traded in on new, pledges and assignment made to protect 


nonexempt assets, Be sure creditors are listed on creditor 


schedule, especially repossessors.) Yes No 


If yes, give the following: 


WHAT WAS MONTH OR YEAR WAS SALE OR 
RECEIVED OF GIFTS LOR 
DESCRIPTION OF PROPERTY IN RETURN? GIUFT OR SALE RELATIVE? 


COMMENT; The question is relevant to the issue of whether 
there has been a transfer to defraud creditors 
within one year under Bankruptcy Act §14c(4), 11 
USC §3ac(4). Be sure creditors are listed on 
creditor schedule, especially repossessors, 
regardless of whether bankrupt indicates deficiency, 


18, Did you lose a substantial amount of property or 
money as &@ result of fire, theft, or gambling during the last 
year? Yes No If yes, give the following: 


WHAT WAS THE 
VALUE OF THE 
MONEY OR 
WHAT CAUSED PROPERTY MONTH OF 
DESCRIPTION OF PROPERTY THE LOSS? THAT WAS LCST? THE LOSS 
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COMMENT: This question will show up possible insurance or 
other chose in aetion claims. It is also relevant 
to issues raised by Bankruptcy Act §14e(4), 11 usc 
§326(4). See comment to question 17 supra, 


19. Are you likely to inherit any money within the 
next six months? If so,indicate source and amount, 
er ee Nn eS ETE 


COMMENT: An inheritance within six months of the filing date 
becomes an asset to be administered by the trustee, 
Bankruptcy Act §70a, 11 USC §110(a), 


b. Liability Information 
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UemeeLLLOricyec laimncme Preliminary Schedule Awl 
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@ If you employed anyone (such as regular employees, 
cleaning women, gardeners, babysitters) during the last three 
months, do you still owe them wages? TCSumee NO Sea lie ves. 
give name and address of employee, dates Hor sa ama owed, 
and work done, 

COMMENT: This rarely occurs in legal aid situation, 

be(1) Do you owe any taxes to the United States, e.2. 
income tax, social security taxes withheld for domestic help, 
etc,? cS No_.—s-«sEIf:~yes, give the department or agency 
to which the tax is owing, the address of the department or 
agency, the kind of tax that is owing, and the years for 


which the tax is owing, 


(2) Do you owe any taxes to any states, €o.8., income, 
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liténse, sales, etc? Yes No We yo, give the 


name of the state and the department or agency therein, the 
address of the department or agency, the kind of tax that is 


Owing, and the years for which the tax is owing, 


(3) Do you owe any taxes to a county, district, or 


city, @o8., real or personal property? Yes No 


If yes, give the name of the COUNTY wGLStricL, Oriel tysurcne 
kind of tax that is owing, and the years for which the tax 


is owing, 


COMMENT: Tax obligations incurred within three years prior 
. to filing are nondischargeable, For this reason 

it is advisable to get as much information as pos: 
sible to-be sure taxing agency gets as much as 
possible from available assets, Bankruptcy Act 
§17a(1), 11 USC §35@(1) as amended in 1966, provides 
that tax debts not involving fraud and ineurred - - 
more than three years prior to filing are discharge- 
able. 


| 
Often a client will have failed to file a state. 
‘income tax return, and the attorney should press 
the client on this point, Examples of possible 
taxes owing include: real or personal property 
taxes, income taxes, etc, 
Note: California has special procedures which it 
follows with respect to bankruptcies, and possibile 
state tax obligations owed by bankrupts, These 
procedures are presently in the process of revision 


and will be discussed in the final version of this 


chapter, 
ec, Besides taxes, do you owe any other ears to any 
branch of the United States government (e.g., F.H.A. 
repossessions, or money owed Small Business Administration, 


ete) 2 Yess No If yes, give the name of the branch, 
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its address, the amount owing, and why it is owed, 


COMMENT: Not all debts to government agencies are priority 
claims, If uncertain, check applicable federal 
statutes, 


d, Do you owe rent to a landlord for any of the last 
three months? Yes No If yes, give the name and 


address of the danclord, and the amount owing, 


COMMENT: California creates no rental priority, 
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® 4. Other Creditors - Preliminary sone™ les A~4 and A~5 


a 


Have you recently tried to pay a debt by endorsing to 


your creditors a check made payable to you? Yes No 


If yes, give details, 


—_——OOO OO en 


COMMENT: If client endorsed check and check is returned for 
insufficient funds or other reasen, he may be liable 
&@s endorser on the check, . 


Have you ever promised to pay someone else's debt if 
he did not pay it? Have you ever cosigned for anyone? 


Yes No If yes, list name of person(s). 


COMMENT: Where a bankrupt has cosigned for another. or otherwise 
accommodated another party, he often forgets to 
include this obligation in his own schedules, un- 
less he has been dunned due to default by the 
accommodating party. This is particularly true 
where credit unions are involved, 


Have you borrowed any money for someone else's benefit? 


Yes No 


Ce Asset Information 


i. Real Property - Preliminary Schedule B-1 


1, Do you own an interest in real property (land, 


buildings, your own home, or burial plot)? Yes No 


- COMMENT: (a) Be sure where there is a residence involved, 
that you have examined the Homestead declaration 
if one has previously been prepared; or, if 
you draw the Homestead, be sure the receipt 
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: has been returned from the récorder, See 
$923.30 ° 
(b) If property is entered here, be sure to inquire 
again whether there is a mortgage or trust 
deed on the property, and ascertain that the 


creditor is listed on the secured creditors 
Liscs 


2. Bring in any papers relating to your interest in 


real property (e.g., relating to mortgages, deeds of trust, 


homesteads, title, and title insurance), 


29 Personal Property - Preliminary Schedule B-2 


1. Do you have any cash on hand (not in banks or in 
savings and loan)? Yes No If yes, how much? 


2e Do you have any stocks or bonis? Yes No 


If yes, describe and give value, 
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3- Do you have any stock in trade (inventory)? 


Yes No If yes, describe and give value, 


rr ee ee eee 


4, List your major appliances (e0e,, stove, neers 
ator, TV, sewing machine, etc.) giving approximate age and 
value (what you could get for it if you sold it), (Indicate 
by underlining or circling which appliances are mortgaged or 


held under conditional sales contract.) 
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Ly ce ‘ 
® 5. Give an estimate of the value (in you could get 
for it if you sold it) of the following: (Indicate by under- 
lining or circling which are mortgaged or held under a 
conditional sales contract) 
All your furniture: 
All your minor appliances: 


All your clothing: 


ALIS VOuUr jewelry: 


All your other household goods (e.g., dishes, utensils,food, 


household tools, tools not used in business, etc.): 


COMMENT: Advise the client when he is valuing his household 
goods to value them at their used value, and that 
this evaluation can be used against him by a secured 
finance company, 


6, Have you any books, prints, or pictures of sub- 


stantial value? Yes No If yes, indicate value, 


fo Do you have any automobiles or trucks? Yes No 


If yes, give the year, make, model, and its value (what you 


Couldgsc lie tenor), 


8. Do you have an interest in or own any machinery, 
tools, or fixtures used in your business or work? Yes No 


If yes, describe and give value (what you could sell if for). 
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or { 
bs} 9. Do you own anything else of substicial value 
(e.g, sports equipment, guns, boats, photographic equipment, 


etc.)? Yes No If yes, describe and give value 


(what you could sell it for), 


Note: See exemption checklist and material dealing 


with preserving assets, 1n§§9.313,9.3.d-9-3.N4. 


3. Other Sources of Money - Preliminary Schedule B-3 


oo teresa: sa a- > 


1. Does anyone owe you any money? Yes No 


If yes, give his name, his address, what for, and how much, 


2.e Do you have any insurance policies with a cash 


surrender value? Yes _ No 
Bring the insurance policies, except health insurance policies, 
with you. 

3.(a) Are you suing anyone or do you have any possible 
reason for suing someone for injuries or money owed to yourself 
or other members of your family?» Yes. 9) No | it yes, 
be prepared to give details. 

(b) Do you have money in a retirement fund where you 


work? Yes No If so, indicate name of fund-and 


approximate amount. 
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? 


Have you accumulated vacation time due you? Yes No 


If so, indicate amount and approximate value. 


Have you ever posted a cash bond? Do you expect your 


money to be returned? Yes No If, so, indicate with 


whom bond posted and amount, 


a ee 
Do you expect to receive an income tax refund? Yes 


No If so, indicate amount expected, 


4, Do you have any money deposited anywhere (€.8o,5 


bank deposits, saving and loan deposits, credit union or rental 


deposit)? Yes No If yes, give the following: 
WHO HAS THE WHAT WAS WHAT AMOUNT 
DEPOSIT? THEIR ADDRESS DEPOSIT FOR? WAS DEPOSITED? 


Note: See exemption checklist and material dealing with 


preserving assets, Sp aenll er Pa Sheek 


4, Revisions, Remainders,and Expectancies - Preliminary 


(a) Are you the beneficiary of a trust? Do you expect 
to inherit either money or properties in the future? Yes 


No If so, give details and value, 
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IL, 47 
(b) Do you expect to receive a gift of more than a 
small amount of money or property (e.8., over $5.09) at any 
time in the near future? Yes. No. | If yes, be prepared 
to give details, 
(c}) Do you expect to receive a tax refund at the end 


of the year? Yes No If yes, estimate the amount as 


yest you can, | 
a haan can se cel oe kali uc 


De Exemptions - Preliminary Schedule B-5 


See Exemption Checklist §9.3.13. 


1, oe 


2 ; : 


sat 


peered 


g 


é ¢ bh Wa, V ! nu 
Raa Fs .(80get seve 4 a0 vetonon 20, 
@ ® Me a” 

s ? 


“yen om 20% 


Sher 7) * 


; rap “ie ‘yy 


LoxXSs, 


aoe & 
WY ~ 
tr OW =... 3b6%,")' fat 
' 
hd oe ee Pes 

of 
} 7 _ 7 
; - Y we ba ~~ | 

: Britis Lad — ae cauen a ee 42 ‘ 


' . 
i 
0 
. 
on SB 7 > 


- _ a 
a= 4 
4 trqmaxd a2 7, | 
ad! = A) 
, # » ‘ ei te . 
aa - 
Ta Os 4 
a “ 
a é 
aX + 
9 ( eed Sh ri 
: a” 
: i : » 
‘ad Na 


% 


What is your monthly take-home pay? ¢ 


e 


How much of your take-home pay do you budget for each 


of the following categories? 


FSOD & DRINK 
Groceries 
Milk 
Bakery 
Liquor 


Other 


CLOTHING 
Outright Purchases 
Revolving Accounts 
Shoes 
Cleaning 
Repairing 
Other 


HOUSING 
Rent or Loan Payments 
PG&E 
Phone 
Water 
Sewage 
Domestic Help 
Fayments on washing 
machine, etc, 
If buying home: 
Taxes 
Repairs & Remodeling 


Garden supplies (tools, 


plants, etc.) 
Other 


CAR(S) 
Loan payments 
Insurance 
Gas & “il 
Repairs & new parts 
License 
Traffic tickets 
Other 


MEDICAL 
Doctor pilis 
Dental bills 
Hospital charges 
Insurance 
Drugs & medications 
Toothbrushes, etc, 
Other 


CHILDREN 

School lunches 
Baby sitters 
Nursery school 


PTA & other school: affairs 


Music lessons 

. Private tutors 
Toys & boeitee gifts 
Other 


UNION, BUSINESS, OR PROFESSIONAL 
Commute 


Dues 

Tools & equipment 
Subscriptions 
Education 
Laundry 

Other 


AMUSEMENTS 


Entertainment (movies, theater, 


etc, ) 

Books 

Records 

Photography 

Subscriptions (newspapers, 
magazines, etc.) 

Gambling 

Library fines 

Other 


SOCIAL & POLITICAL 


Federal Income Taxes withheld 
Social Security contributions 
Federal Income Taxes paid 
outright 

State Income Taxes 

State & local taxes (other 
than real property) 

Church 

Charities 
Political Donations 

Other 


MISCELLANEOUS 


Vacations 

Holidays 

Special Family Events 
marriages, etc.) 

Christmas 

Retirement 

Life Insurance 

Other insurance 

Haircuts, Beauty treatments, etc, 

Bank Charges 

Watch and other repairs 

Debts reduced to judgment 

Other 
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E. [§9.2.16] #oRMs INQUIRY CONCERNING PRIOR BANKRUPTCY 


Copies: Two - original for Referee and one for file, 
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» Referee in Bankruptcy 
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Dear Sir: 
Myacl tenis 


me eee eee 


ean Ascertain from client whether he filed in his present 
name : 


has advised me that he filed a 
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Will you please confirm the correctness of this infor- 


mation, as follows: 


wee eee eee eS ce wwe ees eee 


Branted/denied 
File number “i 


meses 


Thank you for your cooperation and prompt attention 
to this matter, 


Sincerely yours, 


(Signsture of attorney) 


orney ror Bankrupt 
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COMMENT: If the client ner that at any time he filed 

a petition in bankruptcy, the attorney should confirm this 
information, He should not file a new petition until he has 
received an answer from the court where the client previously 
filed, An inquiry made directly to the referee rather than 
to the clerk of court generally results in a more prompt 
response, even though all papers are returned to the clerk 


after discharge, 
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Prebankruptcy 
Role of Attorney 


IIIT, PREBANKRUPTCY ROLE OF ATTORNEY 
A. [§9.3.1 ] DISCOVERY OF NECESSARY FACTS 
In order for the attorney to counsel his client properly prior 

to his bankruptcy filing, it is indispensable that he be aware of 
all the facts and factors that affect decisions at each stage in 
“the proceedings. See §§9.2.10-9.2.16, for complete interview 
sheet and interviewing suggestions. 

B. [§$9.3.2] PRESERVATION OF ASSETS 

Although the prime motivation of the tankrupt is to discharge 

obligations, he is equally concerned with preserving assets. It 
sometimes develops that bankruptcy is of little use to the debtor, 
even though Substantial debts are discharged, because he has lost 
to the trustee substantial assets. Although many debtors are able 
to deal significantly with their creditors! schedules in DEOsDeE. 
they are less able to cope with the asset schedules and their 
problems. The attorney can, therefore, often make his greatest 
contribution as counsel and advisor in this area. This is a 
particularly eee aes for the attorney to perform a recognizable 
service to his client. Determining assets, analyzing them in terns 
of preservation through claims of exemption or other procedures 
and evaluating the desirability of abandoning or postponing 


pankruptcy in light of asset problems are important functions of 


’ a 


bankruptcy counsel. 
1. [§9.3.3] Nature and Role of Trustee 

In order for the attorney to plan for the preservation of his 
client's assets, it is necessary that he be familiar with the 
Dee and the role of the trustee. After his appointment, which 
generally takes place at the first meeting of creditors (see 
§9I4ABu42), the trustee controls the vere estate until the 
Ray : 


a. [§9.3.4] Selection 


The trustee in wage earner matters usually serves in most of the 


Coser referred to a particular referee, so it is possible to know 
in advance of filing who the trustee is likely to be. Obviously, 
some acquaintance with the particular trustee's policies and 
procedures is helpful. 

b. [§9.3.5] Duties 

The primary duty of the trustee is to take possession and 
liguidate the nonexempt assets of the bankrupt on the one hand, 
and to examine his acts, property, and conduct on the other hand. 
The trustee is Atri es to file his report of exempt property 


within five days of the first meeting of creditors 
(Bankruptcy Act §47a(6), 11 USC §75(a)(6), as supplemented by 


General Order 17(2)), which means that there should be no unneces- 


sary delay in learning what exemptions are to be allowed. 


The trustee is not required to take into possession nonexemp™t 


dee 5 


> i ; 

% : 
assets that are burdensome. Assets may be burdensome because of 
the disproportionate costs of liquidation or the disproportionate 
amount of time required in order to liquidate. 

Title passes to the trustee at the precise moment of adjudica- 
tion. Bankruptcy Act §70a, 11 USC §110(a); Collier. §§70.01- 
(0.02, pp 928-932. 

ec. [$9.3.6] Powers 

The powers of the trustee are formidable. He can, and fre- 
quently does, subpena the bankrupt and others, void fraudulent 
and preferential transfers prior to bankruptcy (Bankruptcy Act 
§§60b, 67a, 70e, 11 USC §§96(b), 107(a), 110(@)), and -set aside 
certain prebankruptcy liens. Bankruptcy Act §67c, 11 USC §107(c). 

‘hss summary jurisdiction oa the bankruptcy court facilitates the 
handling of matters by the trustee. This makes it possible to 
have controversies litigated in much less time than state or 
federal district courts require. The trustee can file specifica- 
tions for objection to discharge of any willful aie of the 
pankrupt to comply with lawful orders of the bankruptcy court. 
Bankruptcy Act 9478 (9), 14ic(6), 12 USC §§$75{a) (9); 32 (a) (6). 

d. [§9.3.7] Motivation 

In addition to the trustee's desire to fulfill his duties 


ana facilitiate administration of the bankruptey court, he is 


interested in maximizing the cash value of the estate since his 
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> III.4 
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compensation is based on a percentage of the estate. Bankruptcy 
Act §48c, 11 USC §76(c). 
2. Locating Bankrupt's Assets 

a. [§9.3.8] Importance 

The importance of locating assets prior to the filing of the 
petition in bankruptcy cannot be overemphasized. Proper handling 
of this matter serves a number of purposes. The Bankruptcy Act 
requires full disclosure of assets under oath, in the schedules 
(Bankruptcy Act $7a (8), 11 USC §25(a)(8)) and during examination 
at the first meeting of creditors (Bankruptcy Act 955) peLIaUSE 
§91(b)). Failure to make full disclosure can result in criminal 
sanctions and in denial of discharge. See $§9.1.19. 

A full inventory of assets is Ineo eet Ae in assisting the 
bankrupt to preserve assets. An innocent failure to disclose, 
even though it may not result in denial of discharge or criminal 
sanctions, may result in loss of an exemption. The trustee is 
unable to set aside as exempt any property not specifically claimed 
exempt on schedule B-5. Bankruptcy Act §47a(6), 11 USC §75(a) (6); 
General Order 17. Furthermore, the bankrupt is precluded from 
claiming exempt any property not listed in the asset schedules. 
Bankruptcy Act §7a(8), 11 USC §25(a) (8). 

b. {§9.3.9] Difficulties 


The task the attorney undertakes is a difficult one, whether 


> ; III.5 
ey ® pie 
viewed in the abstract or in-comparison with the task of the 
trustee. For reasons of wishful thinking or the deliberate desire 
to secrete assets, debtors preanencty fail to disclose assets to 
their attorney. However, the most common reason for nondisclosure 
is simple forgetfulness. Finally, debtors often are innocent of 
controlling property SIG: mice deeraky Aran by debtors 
as assets are; (1) intangibles (e.g., causes of action, refunds 
of income tax overwithheld), (2) property requiring passage or 
title formalities, (3) property subject to encumbrances (for 
instance, many debtors believe they do not hold title to any real 
- property, or any personal property for that matter, as long as 
they still have to make payments on it), and (4) property inter- 
ests involving trust concepts... And, clients cre almost never aware 
of the ramifications of transfers of property within four months 
of the bankruptcy. 
3. [§9.3.10] Procedures and Techniques 

The initial interview with the client must concern itself with 
assets. see §§9. 2, 10-9. 2. 15. Particularly helpful in this area 
are checklists, which can be used to avoid overlooking property of 
various kinds and for enumerating and not losing sight of the 
multitude of exemptions. See §9.3.11. Action memoranda, which 
are placed in each file as the need arises, can assist the attorney 
in following through on various matters that require specific 


4“ , ; 


actions. 


TLiL<6 


Such checklists and memoranda are helpful, if not 


essential, in facilitating the handling of these cases without 


the expenditure of an undue amount of the attorney's time. 


4. [§9.3.11] Form: Asset Checklist 


Asset Checklist (short form) 


A. Tangibles 


1. Real Property 
2. Household Furniture and Fixtures, Wearing Apparel, 
Ornaments 

Be Automobiles sirucks = trailers 
4. Tools of Trade 

Sy. (ables: 

6. Photographic Equipment 

7. Encyclopedias 

8. Horses 

9. Sporting Goods 
Intangibles 

yep laxeket unde 

2. S.D.1I. Overpayments 

3. Bank Deposits 


a. Checking Accounts 


b. Savings 


--¢, Savings & Loan 


dq.» Credit. Unions 

eho Christmas Clubs 

Wages 

Bonuses | 

Vacation Pay (Kalb v Berlin (5thCir 1966) 356 F2d 269) 
Pension and Retirement Funds 

Stock Participation 


Provident Funds 


@ 


10. Savings Bonds (Programs) 

ll. Personal Injury Actions 

12, Life Insurance 

13. Medical and Accident Insurance 
14, Property Insurance 


15. Inheritances . 

C. ANALYZING AND HANDLING ASSETS 
1. [§9.3.12] Determining and Claiming Exempt Status 

Anyone practicing in the field of bankruptcy must be familiar 
with the exemption laws, both state and federal. The variety and 
extent of exemption laws is so great that it should always be 
assumed, at the outset at least, that an exemption statute may 
be found for all properties under consideration. Although occa-~ 
Sionally important, federal exemption statutes play. a relatively 
minor role. Most California exemption statutes are found in the 
Code of Civil Procedure, but very important exemptions eee cha 
the Civil Code (e.g., homesteads), Labor Code, Corporations Code, 
Financial Code, and elsewhere. In every case a review of an 
exemption checklist (see §9.3.13) is strongly recommended. 

Most exemptions are automatic. That is, they require no more 
than a listing on the B-5 schedule. The notable exception is the 
homestead, where a declaration of homestead must be recorded in 
the county of situs prior to the bankruptcy filing. CC §§1264, 


1268. 
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As previously noted, no exemptions can be allowed that are not 
claimed by setting forth a description of the asset and the rele- 
vant authority for the exemption in specific detail on schedule 
B-5..* Bankruptcy Act §7a(8); 12 USC §25(a) (8): 


2. [§9.3.13] Exemption Checklist 


Exemption Code Cite 

Animals 
Cows CCP §690.2 
Horses GCPBESS690. 355690 .6 nO GO a4 
Mules , CCP §§690.3, 690.6, 690.7 
Oxen CCP §§690.6.5690°7 
Pigs CCP §690.2 
Poultry CCP §690.9 

Bedding . CCP §690.2 

eee | ay CCP §690.2 
Bedsteads CCP §690.2 
Beehives CCP §690.3 


Bicycles (see Tools and Instruments Necessary to Carry on Trade) 
Books | CCP §690.1 


(see also Professional Libraries, CCP §690.4) 


Building and Loan Ass'n Deposits EGE SOO0R2)) 
‘Building Materials CCP $§G90717, 120271 
Cabin (Miner's Cabin) CCP §690.6 

Cemetery Lot CCP 8690.51 

Chairs CCP $690.1 


Clothing (see Wearing Apparel) 

Credit Union Deposits Fin C §15406 

Desks CCP §690.1 
(see Office Furniture) 

Drawings (by member of family) CCP §690.2 

Escrow or Trust Funds (not subject 


to execution on any claim against 
escrow agent) Fin C §17410 
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Farming Equipment 
Federal Savings and Loan Deposits 
Firearms 

Guns 

Rifles 

shotguns 
Fire Company Equipment 
Fishing Boat and Net 
Food 
Fuel 
Gravestone 


Homestead 


House Trailer 
Household Furniture 


Instruments and Chest (of surgeon, 
physician, surveyor, dentist) 


Instruments and Tools (of optometrist, 
Bodlaca so uci ropnacLor) 


Insurance 
Death Benefits 
Fraternal Benefit Society 
Group Life 
Duele 
Uio., Otace.. Ole LOCA rsGOVlT 
Disability Benefits 
Accident 
Fraternal Benefit Societies 
Health 
Us Senge vace,.orsLocal Goult 
Materials Used by Notary Public 
Materials Used by Searcher of Records 
Mining Claim 


Money deposited as security for wages 
of employees or itinerant merchant 


CCP §690.3 
Fin C §11000 


CCP §690.15 

CCP §690.2 ° 

CCP §690.2 

cc? §6°0.14 

CCP §699.8 

CCP §690.2 

CCP §690.2 

CCP §690.51 

COG 1237 51260. 2c a lcons. 
palates ies casas. 
prepatent debts only) 
CCP §690.24 


CCP §690.2 
CCP §690.4 


CCP §690.4 


ibakes 20) TL KOVS: 
ins C §10213 
CCP $690.19 
CCP §§$690.22, 690.23 


CCP §690.20 

CCP §690.25, Ins C §11045 
CCP §690.20 

CCP §§690.22, 690.23 

CCP §690.4 

ccP §690.4 

CCP §690.6 
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Motor Vehicles 


CCP §690.24 


(Special cases see CCP §§690.3, 690.6, 590.7, 690.14) 


Musical Instruments (of musician or 
\ 


music teacher ) 
Mutual Savings and Loan Deposits 
Nautical Instruments 


Office Furniture (of certain 
professionals) 


Oil Paintings (by member of family) 


Partnership Property (exempt from 
nonpartnership debt) 


Pensions (Retirement [R], Death [D], 
Disability [Lis]) 


Annuities of Members of Armed 
POtee cml | 


Bay Area Transit District [R, 
D, Dis] 


Corporate Retirement Systems [R] 


Civil Service Retirement [R, D, 
Dis | 


CIA Retirement and Disability 
HUNGe Choe see Diss 


County Employees Retirement [R, 
D5 Dis] 


BUresoenVv Cooke Liremen cei sme) anh 


Foreign Service Retirement and 
Disabisity, [Reels Dis) 


Irrigation District Retirement 
System [R, D, Dis] 


Legislators! Retirement [R, D, Dis] 


Longshoremen's and Harbor Workers! 
Compensation [R, D, Dis] 


Medal of Honor Winners [R] 


Municipal Utility Districts [R, 
D3 DiS 


Peace Officers! Retirement [R, 
D, Dis] 


Railroad Retirement [R, D, Dis] 
Teachers! Retirement [R, D, Dis] 
Transit Districts, Alameda and 


Contra Costa Counties [Ree D. 
Dis | 


CCP §690.4 
Fin C §10202, ccP §690.21 
CCP §690.13 


CCP §§690.4, 690.14 
CCP §690.2 


Carpe Gest 5025) C)) 


10 USC §1440 


Pub Util Cc §28896 
Corp C §28005 


5 USC §2265 
50 usc §403 


Govt C §31452 
Govt C §32210 


22 USC §1104 


Wat C §22142 
Govt C §9359.3 


33 USC §916 
38 USC §562(c) 


Pub Usil C $i2337 


Govt ¢ §31913 
45 uSC §228(1) 
Ed C §14407 


Pub Util C §25337 
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U.S., State, and Local [R, D, Dis] 
. Pews 
Piano 


Pictures (Hanging) 
Portraits (Family) 


Prisoner's Funds (held in trust 
for him) 


Professional Libraries 


Property of Reclamation Board and 
Drainage District 

Property Granted to Educational 
Foundation (exempt from debts of 
grantor after two years) 


Property of Farmer (stay after peti- 
tion to judge) 


Prosthetic and Orthopedic Appliances 
Provisions 
RUD Assistance Aid 
Aid to Needy Children 
Blind Aid 
old Age 
Public Buildings 
Public Personal PrOpewcy, 
Radio 


Realty of Housing Authority or 
Redevelopment Agency 


Refrigerator 


Safe (Belonging to Certain Profes- 
sionals) 


Seed, Grain, or Vegetables (of 
Farmer 


Servicemen (court may stay execution; 


any 


4 ' 


CCP §§690.22, 690.23, 
Govt C §21201 


CCP §690.52 
CCP §690.2 
CCP §690.2 
CCP §690.2 


CCP §690.235 
ccP §690.4 


Wat C §8537 


Ed C §31067 


11 USC §203(0) 
CCP §690.5 

CCP §690.2 

Welf & I c §11002 
Welf & I c §11002 
Welf & I c §11002 
42 USC §407 

CCP §690.16 

CCP §690.16 

CCP §690.2 


Health & S C §§34217, 
CCP §690.2 


ccP §690.4 


ccP §690.3 
50 App USC §§523,. 524 


Bute noveese Onc ivan codefendants) 


Sewing Machine 

Social Security 

State Savings and Loan Deposits 
zi Stove 


Stovepipes 


CCP §690.2 
42 uSC §407 


Pins. $76] 1, CCR $690. 


CCP §690.2 
CCP §699.2 
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Pe 


Tables 


Television 


Tools and Instruments Necessary to 


Carry on Trade 


Tools of Miner (Sluices, Pipes, Hose, 
Windlass, Derrick, Cars, Pumps) 


Truck (for carrying well-drilling 
equipment) 


Typewriter (Office Furniture) 
Unemployment Benefits 


Fraternal Organization 


Longshoremen's & Harbor Workers! 


Compensation 
Railroad Workers 
Uniforms (see Wearing Apparel) 
Veterans! Benefits 
Wages 
Seamen's 
State or Local Gov't Employees 
Wagon 
Washing Machine 
Wearing Apparel 
Seamen's 
Uniforms 
Uniforms of Waiter or Waitress 
Wardrobe of Entertainer 
Well Drilling Machinery 


Workmen's Compensation 


III,12 
. 

CCP §690.1 

cor §690.2 


CCP §690.4 


CCP §690.6 


CCP §690.18 


ccP §690.4 
Un Ins C §§988, 1342 
Ins C §11045, CCP §690.25 


33 USC §916 
45 USC §352(e) 


38 uSC §3101 

CCP §690.11 

CCP §690.10, 46 USC §601 
CCP §§710a(1), (2) 

CCP §690.7 

CCP §690.2. 

CCP §690.2 

CCP §690.13, 46 USC $563 
CCP §§690.14, 690.15 

ccP §690.4 

CCP §690.4 

CCP §690.18 


CCP §§690.20, 690.22, 
Lab C §4901 


3. [§9.3.14] Converting Nonexempt Property to Exempt 


If there were no eleménts of fraud in obtaining the property, 


there is no impropriety in converting nonexempt assets into 


exempt assets on the eve of bankruptcy. 


Doethlaff v Pennsylvania 


Mut. Life Ins. Co. (6th Cir 1941) 117 Fed 582. See Collier EouO>. 
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To the contrary, failure to do so in certain cases may constitute 
attorney malpractice. There is little doubt that the attorney's 
failure to see that a declaration of homestead is recorded prior 
to filing the bankruptcy petition is actionable by the bankrupt 
if he suffers any damage as a result. CITATION TO BE INSERTED, 
Likewise, the attorney has a duty to make sure that cash is 
deposited to exempt savings and loan or credit union accounts, or 
into the exempt food and clothing budget. Nonexempt personal 
property should be sold and the proceeds converted into exempt 
property. 
| +. Eliminating Equities 
| a. [§9.3.15] Purpose 

Property that is neither exempt nor capable of being converted 
into exempt status may nevertheless be preserved for the benefit 
of the bankrupt if it is burdensome or is rendered burdensome to 
the trustee. For example, a fully paid-for automobile worth $500 
wholesale is not entitled to exemption and would be claimed and 
sold by the trustee for benefit of the general creditors. The 
same automobile subject to a lien for $500 would be abandoned by 
the trustee for the reason that he could not sell it for more than 
what he would have to pay the secured party. 
Del $9.5. onmeroceduce 


The methods of eliminating equity in nonexempt property include 
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mortgage, pledge, and assignment. See §§9.3 .17 -9. 3.20 for 
forms. These methods can preserve the specific property. 

For example, in the case of the $500 automobile, the debtor 
can cbtain a loan from a third party such as a finance company 
and contemporaneously give security in the vehicle. The loan 
proceeds must be converted to exempt status. See §9.3.14. 

The other methods will be discussed more fully in relation to 
specific problems. See §§9.3.29-9.3.51. 


(1) [$9.3.17] Form: Mortgage 


TO BE PREPARED 
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(2) [§9.3.18] Form: Pledge 
Copies: 
PLEDGE TO SECURE PROMISSORY NOTE 
hereby stransferngand denosi Gp wil Ul sy een a eee een a 
as collateral security for the payment of my promissory note, 
and the interest and expenses which may accrue thereon, the 


following personal property, of which I am the sole owner, 


the same being at my risk and expense, to wit: 


In case of nonpayment of said promissory note, or the 
interest thereon, when due, I hereby appoint and constitute 
pledgee, his assigns, my attorney, irrevocable, with power 
of substitution, to sell at any time after said note or inter- 
est is due, with or without notice,sac thé soption of epvedgee, 
the whole or any part of said security, either at public or 
private sale at its discretion; and to deliver the same to 
the purchaser or purchasers thereot. = in dike aires I agree 
to pay on demand to pledgee, his assigns, whatever deficit may 
se reiwiib after applying the net proceeds of such sale to the 
payment of the said principal and interest. 

But in case of the payment of the said note and interest, 
according to the terms thereof, then this agreement is to be 


void, and the above named security is to be returned to me. 


ee ee 


(Signature) 


(Typed name) 


Form by Robert Ward, Attorney at Law, Oakland, California. 
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(3) [§9.3.19] Form: Assignment of Chose in Action 


no byok Al eecAdo Yo + cheesy 


; 


— = 
eee ee i ee eee 


This assignment hereby transfers, assigns and sets over to 


free and clear of any claims, liens or 


wee eee ee 


(Name of assignee) 
encumbrances whatsoever all his right, title and interest, legal 
and cq table mein end. Cn) Lo memes pr Weems pee oe ee Snenee eee 
(Description of asset assigned) 
which approximates $ prinaconsideration offs. 


owes Oe 


ed aiden Cie 


This assignment, though absolute, is nevertheless an assignment 


as collateral and security for the promissory note to said __ _ 


BaP ited 1x can th aey Ia ee Oe Na sive celgtss Geleiens GP 
(Name of assignee) 
Them intenvsnereOt et GesUG aU rats cl anu © mamma ey eeet eee eens said 
(Name of assignee 
-interest and to confer upon Lee aenvalote and 


—— ,oee ee eee 


(Name of assignee) 
power in his absolute discretion to dispose of said interest at 


any time without any notice to the assignor and without advertise- 
ment by sale, public or private, or at auction. vo be cred, ted 
upon said note and any surplus over the amount due on said note 


and the expenses of sale to be paid to assignor. 


In witness whereof assignor signs the day and year above set forth. 


(Signature of assignor) 


(Typed name of assignor ) 


I hereby consent to said assignment. 
Signature of wife 
Typed name of wife 


Form by Robert Ward, Attorney at Law, Oakland, Cakitornia, 
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(4) [§9.3.20] Form: Financing Statement--UCC I 
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9- Dealing With Transferred Properties 
a. [§9.3.21] Legal and Other Considerations 


The trustee has power to set aside and recover preferential 
transfers for the benefit of the oo Bankruptcy Act §60, 

11 USC §96. Preferential transfers are transfers or payments 
made within four months prior to filing of the petition that .. . 
Satisfy antecedent obligations, providing the bankrupt was 
insolvent at the time and the recipient knew, or had reason to 
know, of the insolvency. 

If the transferee has knowledge of the bankruptcy within six 
months following the first meeting of creditors, the actual legal 
. consequences to the bankrupt are negligible. The Senbnorsin is 
between the trustee and the transferee. Frequently, however, 
the bankrupt has a moral or personal interest in protecting the 
transfer. For instance, he may have paid off a longstanding 
loan from a close relative, and the bankrupt may have to make good 
the moral obligation if the trustee succeeds in setting aside the 
transfer. 

b. [§9.3.22] Procedures 

The bankrupt's control over this situation is limited. He 
can, of course, refrain from announcing to the transferee at 


the time of transfer that he is hopelessly insolvent or that 


he is planning to file a petition in bankruptcy. The only sure 


course, however, is to delay his bankruptcy filing for at least 
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This FINANCING STATEMENT is presented for filing pursuant to the California Uniform Commercial Code 


EBTOR (LAST NAME FIRST) 1A. SOCIAL SECURITY OR FEDERAL TAX NO. 


MAILING ADDRESS 1C. city, STATE 1D. zip cope 


RESIDENCE ADDRESS (IF AN INDIVIDUAL AND DIFFERENT THAN 18) 1F. city, STATE 1G. zip cope 


ZA. SOCIAL SECURITY OR FEDERAL TAX NO. 


IDDITIONAL DEBTOR (IF ANY) (LAST NAME FIRST) 


IMAILING ADDRESS 2C. cITY, STATE 2D. zip CODE 
ee a ee ee eR 
RESIDENCE ADDRESS (IF AN INDIVIDUAL AND DIFFERENT THAN 28) 2F. CITY, STATE 2G. ZIP CODE 


ee re se A IC A TS SN NS NS 


ee 
SfBTOR(S) TRADE NAME OR STYLE (IF ANY) SA. FEDERAL TAX NO. 


DRESS OF DEBTOR(S) CHIEF PLACE OF BUSINESS (IF ANY) MA. CITY, STATE AB. ZIP CODE 


ECURED PARTY SA. SOCIAL SECURITY NO., FED. TAX NO. OR 
BANK TRANSIT AND A.B.A. NO. 


NAME 


MAILING ADDRESS 


CITY STATE ZIP CODE 
nce ee eee TR RR AAT 
SSIGNEE OF SECURED PARTY (IF ANY) GA. SOCIAL SECURITY NO., FED. TAX NO. OR 
BANK TRANSIT AND A.B.A, NO. 
| NAME 


| 


MAILING ADDRESS 


ciTY STATE ZIP CODE 


ects ema ee ee man Ne STATE Dor eennes een Beer ees PCC Ee Se ee 
"his FINANCING STATEMENT covers the following types or items of property (if crops or timber, include description of real property on which 
jrowing or to be grown) : 


7-A Maximum amount of indebtedness to be secured at 
eny one time (OPTIONAL). 


Proceeds of above described | ei | | Collateral was brought into this State subject 


Products of 
collateral are 
also covered 


Proceeds of 
collateral are 
also covered 


original collateral in which to security interest in another jurisdiction 
a security interest was perfected 


10. This Space for Use of Filing Officer 
(Date, Time, File Number and Filing Officer) 


SIGNATURE(S) OF DEBTOR(S) ‘ (TITLE) 


SIGNATURE(S) OF SECURED PARTY (IES) = (TITLE) 


Return Copy to 


se fal 
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LING OFFICER COPY 


UNIFORM COMMERCIAL CODE——FORM UCC.:-1 


ARD FORM—FILING FEE $2.00 
Approved by tha Secretary of State 


By LALRD'S-Oakland 
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four months following the transfer. 
‘D. ANALYZING AND HANDLING SPECIFIC ASSETS 
Lee ($933 f239) Property Unceeeinyoterncary Lien 

Bankruptcy Act §67, (11 USC §107) voids any liens obtained by 
levy or other process within four months before the filing of the 
bankruptcy petition if at the time of the lien the bankrupt was 
insolvent. This provision is significant to the bankrupt since 
wage or bank account levies, which frequently bring the potential 
bankrupt into the attorney's office, can often be released under 
the authority of this section. See §9.4.99, 

‘a. [§9.3.24] Determining Essential Facts 

Determination of the controlling facts is essential. The 
debtor normally knows only that his paycheck or bank account has 
WES or is about to be attached. Telephone calls will determine 
whether the monies are held by the employer or bank, have been 
transmitted to the levying officer, or paid by the levying officer 
to the creditor. So long as the creditor has not already received 
the funds, it is possible to negotiate with him for immediate 
release when the client is about to file bankruptcy, if the 


creditor has confidence that the attorney's representations are 


candid and the attorney moves quickly enough. 
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b. Negotiating Techniques * 
(1) [§9.3.25] General Creditors' Liens 


The techniques used in some offices handling numerous bank- 
ruptcies are as follows: 


Counsel informs the creditor that he will file bankruptcy 
within a fixed number of days and take steps to restrain dis- 
bursement of funds by the levying officer to anyone but the 
trustee (under the authority of Bankruptcy Act §67a, 11 USC 
§107(a)). The creditor, aware that the levy will be of no 
benefit to him, has a choice of consenting to a release to the 
debtor before bankruptcy or allowing the monies to pass to the 
trustee, 

In order to achieve the former alternative, many practitioners 
will offer to reimburse the creditor's costs of levy or, possibly, 
his entire costs of suit, dependent upon the relative amounts 
involved, in exchange for a release. 

Because of the short period of time available, negotiations 
must be informal and the creditor must have confidence in the 
attorney. If bankruptcy is not filed within the time stated, if 
the attorney does er follow through, if the creditor fails to 
give a release to ensure after filing that the funds are held by 
the levying officer for the trustee, or if the agreed costs are 
not received Dyaene creditor = thi senecotiatinccoolmy 1 ibe 
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The release to the bankrupt negotiated in this manner must 
of course be completed prior to the filing of the petition in 
bankruptcy. Otherwise, the debtor will be obliged to pay the 
funds over to the estate. 

(2) (§9.3.26] Tax Liens 

Levies by taxing agencies are normally not capable of the 
above treatment. Bankruptcy Act §17a, 11 USC §35(a). Because 
the obligation is generally nondischargeable, the bankrupt's 
interest requires that the funds go to the taxing agency, and 
the best policy is to negotiate regular installment payments to 
the agency. 

Cc. [$9.3.27] Real Property Liens 

The real property consequences of Bankruptcy Act §67 (11 USC 


§107) are usually overlooked even by experienced attorneys. Al- 


| 
| 


though primarily intended to benefit the trustee, the Supreme 
Court has held that §67 is available to the bankrupt for pro- 
tection of his exempt property. Thus, where the bankrupt has 
suffered prebankruptcy judgments that have been abstracted on 
his real property within four months of bankruptcy, a timely 

application to the bankruptcy court can remove the iien from 

his homesteaded property. 


a. [§9.3.28] Form: Application to Remove Lien from Homesteaded 


Property 


TO BE INSERTED — 
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2. Tangible Assets 
aL PAS ASSEUS 


fp ($9.3.29] Exempt Real Property 


The wage earner's greatest asset is normally his home. An 


equity of $15,000 can be protected from the trustee. CC §§1237- 
1261. With the possible exception of 5 workmen's compensation 
award, no other exemption is potentially as large. As a practical 
matter, the homestead exemption exceeds $15,000 because the trus- 
tee is unable to proceed uniess he can benefit the estate. An 
equity of considerably more than $15,000 will be of no benefit 

to the estate if the trustee must, as he usually must, pay real 
estate commissions and closing costs from the proceeds. 

With so much at Stake, the attorney bears the greatest respon- 
Sibility to see that &@ valid homestead is recorded prior to the 
bankruptcy Piling: 

Good practice in regard to homestead matters is enhanced by 
use of a checklist. See §9,3.30. 

That a homestead has been Previousiy recorded cannot be taken 
for granted Simply on the word of the debtor. Counsel shoulda 
examine the original or a certified copy of the previously recorded 
homestead in light of facts he hes established in hig consultation 
with the client and, if there is any question about its validity, 
the previously recorded homestead Should be abandoned. See 


abandonment form, §9.3.31. 
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phetei ie a homestead is based upon knowledge of the controlling 
Statutes and decisions, reference to the various forms prepared by 
legal scholars, and reference to commercially printed forms of 
| reputable publishers. Many practitioners minimize the unlimited 
avenues of error by using printed forms, either those prepared 
commercially or standard forms carefully drafted and reproduced 
by the practitioner himself. 

Selection of the proper form is critical. Homesteads have 
been declared invalid in recent months for failure to take into 
consideration the formal requirements of Civil Code §§1263, 
1300-1302. Harley v Whitmore (1966) 51 CR 468, 242 caAzd 461. 

Formalities must be observed, although the courts generally 
interpret homesteads with the view of validating them if possible. 
ConOy: Bankruptcy of Eade (SD Cal 1964) 237 F Supp 320. But see 
Bankruptcy of Morse (SD Cal 1964) 237 F Supp 579. 

A common area of confusion is the secede of valuation. It 
would =fadet ieee the proper valuation is the gross valuation of 
the property at the ame of the declaration; although equity 
valuations have been upheld. Bankruptcy of Eade, supra; Samuels 
v Delucchi (9th Cir 1961) 286 F2d 504. Valuations totally unre- 
lated to any value, such as figures representing the homestead 


allowance of $15,000, would appear to be subject to attack in a 


proper case. 
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A faulty legal description has been saved in at least one 
case (Clausseneus v Anderson (1963) 216 \CA2d 171,30 CR 772) 
because the drafter included the street AEE oe the property; 
certainly the street address should be included in all homesteads. 

Faulty recording may create more problems than faulty drafting. 
Because Bankruptcy Act §70 (11 USC §110) passes title to the 
trustee as of the date of filing, the homestead must be recorded 
prior to the filing of the bankruptcy in order to be effective. 
Every trustee in bankruptcy has discovered homesteads recorded a 
few minutes after the bankruptcy petition was filed, a resulevor 
the attorney's Secretary mailing the homestead to the recorder 
at the same time she mailed the Detitionetoscourteformthner folie. 
Also not unknown to most trustees is the case in which the home- 
stead was mailed in time but to the wrong county recorder's 
office. It sometimes also happens that the homestead is refuseée 
by the recorder because of lack of proper acknowledgment and is 
returned with sometimes disastrous results. 

The only safe course to follow is to withhold the bankruptcy 
filing until the recording has been substantiated by counsel, 
usually by the recorder's receipt. 

(1) [§9.3.30] Homestead Checklist 


TO BE PREPARED 
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(2) [§9.3.31] Form: Abandonment of Homestead 


Copies: 


— = oe ae 
~— eee oe ees wren ees ee eee eee 


— = we ee se ee eee ee ee 


oe eee eee ees 


~— == Se eo eee ee oe 


California 


ABANDONMENT SF HOMESTEAD 


» the undersigned, hereby declare; 


ml / Wem 


Li pee eeCnc Owe rola Che propentyedescr bedebe low. 
I am/we are 


(or) 


1. We are husband and wife and are the owners of the property 


described below. 


oes OTT Salts pene Seen eS ie On eee gene eel Leon lOrereccend 
I/We 


in the offices of the County Recorder of County, 


California, a Declaration of Homestead on the property located 


aig) County and described as follows: 


ell) 


(Give legal description of property) 


-__ _ __ hereby abandon this homestead. 
I/we 


ee et ee ee 


Signature of declarant 
Typed name of declarant 
(And, if husband and wife 


both made original 


declaration) 
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Signature of wife) _ 
Typed name ort wife) 
Subscribed and sworn to before me on fy dep 


(Signature of notary 
Typed name of notary 


Notary Public for the 


Stave of California 


(Cowans p 637.) 
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(3) [§9.3.32] Form: Declaration of Homestead 


Copies: 
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County Recorder 
California 
DECLARATION OF HOMESTEAD 


» the undersigned, hereby declare that: 


Two 
1. I am the head of a family; I am now residing on the 


premises described below; and I claim these premises as a 
homestead. 
(or) 
1. We are husband and -wife; the undersigned husband is the 
head of the family; we now reside on the premises described 


below; we claim these premises as a homestead. 
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4, estimate the actual cash value of the premises 
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Signature of declarant) _ 
Typed name of declarant) 
(And if husband and wife 


declare) 


Signature of wife 
Lyped name of wife 
Subscribed and sworn to before me on pat e 
Signature of notary 
Typed name of notary 
Notary Public for the 


State of California 


(SEAL) 


Form by H. H. Slate, Attorney at Law, Los Argeles, California. 
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b. [§9.3.33] Nonexempt Real Property 


Either because the homestead is faulty or overlooked or 
because the property is not subject to being homesteaded, it 
happens occasionally that the bankrupt has nonexempt real property 
at the time he files bankruptcy. If the property cannot be 
characterized as a burdensome asset, i.e., if there is a signifi- 
cant equity, it may be that the property will be lost to the 
trustee. Estate of Aldrich, (1950) 35 Céd 20, 215 Ped 724. 

In order to save the property, the bankrupt will have to raise 
additional funds with which to make his offer to the trustee to 
purchase the trustee's interest in the property. Hindman v 

re Drug Co. (1935) 4 ced 451, se) ae 438. The equity in such 
cases is normally determined by an appraisal based on quick-~ 
sale value less all nonvoidable encumbrances. If the property 
is held in joint tenancy by the bankrupt and his nonbankrupt 
spouse and if a characterization of the property interest as 
community can be avoided (see CC §$§172 - 172a..), the bankrupt's 
bargaining position is enhanced. Grolemund v Cafferata (1941) 
DanC OURO GO gee llal pod 641. The market value of an undivided 
one-half interest in real property is considerably less than 
one-half of¢the, fault value Ofcourse’. 

If the equity is nominal and particularly if the cost of 


sale of the property would in all likelihood consume the 
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equity, the trustee may be persuaded that the property is a 


burdensome asset, The bankrupt would then prepare an applica- 

tion for abandonment (see 99. 3.34) and, if possible, obtain 

the trustee's written consent to the making of the order. The 

ne teres will normally sign such an ex-parte order of abandon- 

ment. See 99.3.35 . If the trustee cannot be persuaded to 

consent, the matter should be set for hearing before the referee. 

A certified copy of the order of abandonment can be recorded 

in order to clear the cloud on title created by the bankruptcy. 
Until such time as the property is abandoned, and especially 

if the property is not going to be abandoned, the bankrupt should 

be aware that until abandonment the trustee is entitled to 

rents from the property. Policy varies among trustees as to 

the obligation of the bankrupt to pay rents to the trustee if 

the bankrupt is occupying nonexempt property. However, if the 

bankrupt rents the property prior to filing his petition, the 

courts have held that the rents earned by the property are clear- 

ly an asset of the bankrupt's estate and all jurisdictions 

hotdsthatesuch sectas are payable to the trustee. Bankruptcy 
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(1) [§9.3.34] Form: Petition for Order. of Abandonment 


Pi ay a” ays 


wie ora * #5 a ; 


om Prerte” gig baste gelased 49% tse ed pibeae. redten! SH diet 


~ 


’ 


Esbhronet ad es an ee to “wsbxo0 “addi To yqos Belisitao, “a, 


? 


Cn aNoegeradsd ony yd) bs sate afdtd no buoto sid tsS8lo' oF tebr0.o2 
i) Guasetosges Gea .becooneds al ydreaond otis es salt dove Tivay 
a | | 
Hivos Jartahsd ssid .bSmobnsds 3d of stttog Jon ab ysrsgotg ong tk 


of be titine at sadasrro Sis snommob neds {tény daar Sstaws sc 


oe BA asotauis SA0MmS £9.15" rohfLot. .iwseqet@ sie me = 8vasst 
tn f 
MP Ssteyis oid ot eFost Ysq oF Sqirsingd sat To noteseiide Sit 


. ede SE |. tS vowor SsUetsqortg . Sqinsxsnaoa satyquoso ak pqs i ony 
‘ett enolitited efdant&tt of: rottq Ywteqets arid eTASE $ qustainisG 
ae vd Dontss Byste"s ait gett Dish sve evtuos 
" saptzoubetwt ffs bae staves e‘toauvignsd snd 1p “Seer Ms vt 
ssotamyt sis oF setde¥et sive etnet doua sa biod 


. (SyOLE¢e DAU) LE BOY 435A 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF CALIFORNIA, DIVISION 


IN THE MATTER 
of 


Bankrupt PETITION FOR ORDER OF 


ee a | eng Cees er me 


rr eee ieee eee 


Petitioner respectfully ‘represents: 
iy, 
That Bankrupt Debtor's Schedules, filed herein, show as an 
asset of the Bankrupt's estate, now in trustee's hands, certain 
real property more particularly described as Po ttenee 


(Describe property) 


iE 
That certain liens exist against: the said real property, 
to wit: 


(Describe liens) 


sis 
That the actual fair market value of the said real 


property does not exceed the aggregate of claims secured 


thereby. 
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That a homestead of record covering the said premises 


was recorded by on ! » 19 


in . 


Ce ee 


V. 

That some, or all, of such itlens nae now in default, and 
that it would be to the best interest of the Debtor herein and 
the creditors affected by this proceeding, if the Trustee herein 
is permitted to abandon the said real property, and the said 


secured creditors are permitted to foreclose thereon. 


RON, pete oner prays the Court: 

(1) For an Order authorizing Petitioner to abandon the 
ire described real property as an asset of the Bankrupt's 
estate, and permitting such secured creditors COmMUOLeC Ose 
thereon, or to accept and record deeds in lieu of foreclosure 
thereon. 

(2) For such other, further and proper relief as the 


Court shall deem meet and just in the premises. 


Dated: one arees pe eee 
Signature of bankrupt) 
Typed name of bankrupt). 
T consent: 


Signature of trustee in bankruptcy) 
Typed name of trustee in Bank- 


' ruptcy) 
Form by Robert Hughes, Attorney at Law, Oakland “eh 
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(2) [§9.3.35] Form: Order of Abandonment 
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sh UNITED STATES DISTRICT COURT FOR Pp): 


DISTRICT OF CALIFORNIA, DIVISION 


oe mee ee 


IN THE MATTER 


On No. 


eee tee et 


ORDER AUTHORIZING TRUSTER IN 


eee ees ee 


Bankrupt BANKHUEICY TO ABANDON ASSET” 
The Petition of Bankrupt y 
CE vecwor ates ; that Trustee be authorized 


a 


to abandon as an asset of the estate of the above named Bank~ 
rupt certain real property, more particularly described Lesa ue 
Petition, having come on regularly for hearing before me, and 
it appearing trac no adverse interes t will be affected by the 


a 


granting of said petition, and that the actual fair market 


value of said real property does not exceed the agsregate of 


the claims secured thereby, and that certain of the liens now 


outstanding against the said real property are now in default, 


KS) 


and that it’ would be to the best interest of the estate cf 
the above named Bankrupt if such Petition is granted. 

Lie Sie, ORDERED, that the said Trustee be, and he is heret 
authorized to abandon that certain real property describedein 


A a) 


the above mentioned Petition as an asset of the bankruptcy esceuc 
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ec. Personal Property 


(1) [§9.3.35] Household Furniture and Fixtures, Wearing 


wee eee oS 


Appareil, and Ornaments of the Person 

This basic exemption seldom causes controversy. It should 
be hard to conceive of any wage earner filing bankruptcy without 
claiming an exemption for part or all of the items in this 
category. However, a number of bankrupts filing in pro per 
and even a few filing with benefit of counsel overlook this 
important exemption. See Hing v Lee (1918) 37 CA 313, 174 P 530. 

(2) [§9.3.37] Automobiles 

Code of Civil Procedure §690.24 exempts automobiles with a 
ie value not exceeding $350. This is a common source of trouble 
pecause attorneys often read this to mean an equity of $350 
rather than a gross value of $350; Whiciets sale InCOnrecuri i= 
terpretation of the law. See Bankruptcy of Fox (SD Cal 1936) 
TOME SUDDMScO eum emcCon uct Oneuc doubt arises because the 
homestead exemption is an equity exemption. See Bankruptcy of 
Eade (SD Cal 1964), 237 Fed 320. Since the trustee is often 
not in a position to obtain a retail price for automobiles, 
the value of the automobile for exemption purposes is sometimes 
considered to be the wholesale value and reference to such 
guides as the Kelley Blue Book are usually reliable =" But sec 
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Sometimes imaginative counsel will attempt to obtain an 
exemption for a vehicle with greater than $350 value by assert- 
ing the vehicle to be a tool of trade (CCP §690.4). See 
Lopp_ v Lopp (1962) 198 cA2d 474, 18 CR 338. Even though 
Salesmen need a car in their work, and virtually all wage 
earners need a car to get to and from work, it is doubtful 
that this exemption will stand up wnless the wage earner is 
a peddler as specifically mentioned in the exemption statute 
(CCP $690.7). 

(3) [§9.3.38] Tools of Trade 

This exemption (CCP 3690.4) should not be overlooked in 
any case in which the wage earner owns property which he common- 
ly uses or is required to a his occupation. The primary 


limitation would be the amount and extent of tools absolutely 


| 
| 


necessary to the particular trade. For instance, a cobbler 
obviously would be entitled to claim as exempt his bench and 
his hammer, However, he might not be entitled to an exemption 
of several thousand dollars worth of machinery. See Bankruptcy 
of Mitchell (1894) 102 C 534, 36 P 840, 

(4) [(§9.3.39] Guns 

A surprising number of wage earners possess pietoiee rifles, 
and shotguns, The exemption statutes relate to specific rifles 


and shotguns which are exempt (CCP 9690.2), plus firearms which 
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they are required by law to carry (CCP vente ie In addition, 
the tools of trade Been iions (CCP y§690.3-690.4) may be 
applicable. 

(5) [§9.3.40] Photographic Equipment 

Unless the equipment can be exempt as a tool of trade 
(CCP 9690.4), there is no exemption statute relating to photo- 
graphic equipment. Frequently, of course, such equipment is 
encumbered beyond its value by a dealer who made the sale, 
or is encumbered to a chattel mortgage holder beyond its 
value, If it is free and clear, and no tool of trade exemption 
is available, the property should be pledged or sold, and the 
amount received up to $1,000, placed in exempt building and 
loan association shares to protect its value or to prevent 
the proceeds of its sale from passing to the agency ee pee 
§9.3.18 for pledge form. 

(6) [$9.3.41] Encyclopedias 

In many cases, encyclopedias are sold on conditional sales 
contract and the balance owing is more than their value. Bust 
conditional sellers frequently will not assert their rights 
in such cases for various reasons: it may be uneconomical or 
against company policy for collection practice; losses may 
be absorbed by deductions from commission salesman; some sales 
may have been made by representations that cast doubt on the 


validity of the debt. In such cases, some trustees will take 
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posséssion of the encyclopedias for aaeeeee on behalf of 
the estate unless there reperetned an exemption as a part of 
a professional library under CCP 690.4, it is even more 
likely that the trustee will act, of course, if the set is 
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(7) [§9.3.42] Sporting Goods 

Wage earners often hold title to boats, trailers, skis, 
camping equipment, golf clubs, and the like. No exceptions 
protect such property, so the only limitation on the trustee 
is the burdensome asset concept. If these properties are not 
subject to liens up sp that value, counsel should consider 
a pledge or mortgage. See 99.3.15- Ounelor 
3. Intangible Assets 

a. [§9.3.43] Income Tax Refunds 

The greatest source of funds to bankruptcy estates of 
wage earners is the refund due from Internal Revenue Service 


when income tax is over-withheld, Often 
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wage )jarners file with their employers less t Sys Pete full 
exemptions with a view toward forced savings. Commendable as 
this may be’ in most instances, it’ can result -- when ‘Serr aanees 
intervenes -- in substantial sums, passing to trustees ne 
bankruptcy. 

This is so because Bankruptcy Act §70a- , 11 USC §110(a), 
passes title of all properties to the trustee as of the filing. 
Until recent eee, was considered that refund claims passed 
to the trustee only when bankruptcy was filed after the close 
of the taxable year. Thus, if bankruptcy was filed on the 
last day of the taxable year the refund did not pass to the 
trustee because the refund would not be fixed until the end of 
the year, -- i.e., at midnight that day. Bankruptcy of Sussman, 
(3rd Cir 1961), 289 F2d 76, 

But if the same bankrupt filed the day after the close of uit 
taxable year the srefundsdid passeto  wthestruscvee because sine 

refund was fixed even though not determined until his return 

was filed. 

The generally accepted rule today is that title to the 
refund passes to the trustee no matter when bankruptcy is 
filed =althoughy it. belorestherend ofethe taxable years usmusc 
be prorated. Segal v_ Rochelle, 382 US 375, 15 L Ed 2d 428, 

86 sCt 511 (1966) Administrative problems and the de minimus 


rule however, normally preclude trustees from asserting claims 
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when Dakruptey is filed early in the taxable sr 

Until even more recently, counsel could do little more 
than advise their clients to hold off filing until the refund 
has been received and disposed of. A recent Ninth Circuit case 

Danning v_ Mintz, (9th Cir 1966), 367 Fad 304. 

Lends, support toethe practicesof, sogierice the expected refund 
as security for attorney's fees or other contemporaneous con- 
sideration, such as advances of funds. Compliance with the 
Uniform Commercial Code is required. See §9. Lorstorm, 

If the client has had more than one employer during the 
taxable year, he may be entitled to a refund’ on State Dis- 
“ability overpayments made by the employer on his behalf or 
FICA withhelc. These problems -- and their solutions -- 
parallel those of tax refunds. 


b.. (§9.3.44] Bank Deposits 


Although question number 4 of Statement of Affairs, 
Form No. 2, Oilicialis forms, requiresmunder oath a Lustingeo. 
all bank accounts standing in the bankrupt's name within two 
years, By SERRA number of bankrupts overlook the fact that 
they have an woeorn ee When pressed, they indicate that they 
"only" have a checking account and they never have anything in it. 
Such innocence frequently leads to assets for the trustee. 
| Checks drawn on the account do not constitute an assignment and 


outstanding checks are disregarded. The account balance as of 
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the 1 Ving date passes to the trustee Everett §) Judson, (1913) 
228) USwl7 les Te Darden 9S 7 3b GaCt eeoOGu. 

Bankrupts also overlook or disregard savings bank, 
Savings and loan, credit union, and Christmas Club accounts. 
Of these, only certain savings and loan and credit union 
accounts ere exempt. See exemption checklist §9.313. These 
exemptions may be claimed only 1f the existence of the 
accounts is known to counsel so that these assets may be 
properly scheduled. 

If the bankrupt has received wages which would be exempt 
under one of the wage exemptions, see §9.3.13, these exempt 
_ wages may be traceable into otherwise mnoRexempt accounts; but 
the burden of tracing 1s on the bankrupt. . Carter v Carter 
GLON2) 555 CeA ede lowes! 30 need ldo. However sthessatesis course 
is to close the nonexempt accounts before filing and dispose 
of the proceeds. The attorney should confirm personally that 
accounts are in«fact..closed. 

Compancidentssclabnpleyment 

Gi) (§9.3.45] Wages 

A vast-array of property rights exist as direct and 
incidental employment benefits. The most obvious benefit, wages, 
is subject to an absolute exemption as to Be farsa: of wages 


earned: within thirty, dayseu,CCe S690.) 1. 


Ne 


ee ioe 


tee 


ere ia binaereds 40. fs 


he ad - 


© yeaabes gs: duld-agatei1) one oa aR 
An a : ee | 
j *. ) Wein tibets. Sana neel ois 83 ntvae + eS 


4 “iy ; af 7 : Ae : 
el hee 4 af 7 
PLE. G2 satinwetto aobvamexe Gee ee er 


i 


Lsio 3d Yam soondomere 
. fe Wee 


ag yaw 2J ‘f eds Isdd o@ Leena’ OF newest al saunas _ 
/ 7 7 va 
»beLuhatisce VETSq0 FS aa 


fener <u otdw eogsw beviseg? gad dqugdaad edz th 
\ Firs k r <9 “LE.02 e932 .anolsgmexs spew ode lo sho Tohru 
eee ZOINVOSOA Wey. ft. . ergo otnt afdesssty od Yom 22 g8v : : 


tetas) 3 sete of att no ef gnioasd Io aebied on7 


Seoqeti bry LL stots trwooss Jamexomom sid esoko, 93-6! 
Sade vilenostsg. m:finco ode ysomodta eff .ebssvo7g avi? to 


.borolo tat at ete adnuosos 


-— 
5 : 7 Ofte = bie egnao ce) ay +2 i 
vtva . ee | 


fe LS | 


aoe ae ua , eae (as, coQ0), yy: 


, Uy fal " 
) Bese toexrth 26 velxs etnyi:z yIneqorg to am seer 
; . wait 


ie i 
{ EC er? ree > 
; e832 py yAltensd evoivie feom of? .-attiscaed snoayotan 
i i : e ee : 


Ledwatto, of | os Sak eeaee erytonee i 


mS ny 


ro ate 


° 
ie wid 
SY 80 vo 3 
: a ve 4 ~— 
Ler wt . 


tf soy 


8). [99.3.46] Pensions and Retirement Jands 

Virtually all governmental pensions, whether derived 
from governmental employment, social security or old age 
ASA, cme Ge (CCP 3§690.22 - 690,23) and the most 
common eet employer retirement funds and benefits also 
qualify. (Corp C 328005) See exemption checklist $9 : 
There appears to be no exemption, however, for private employee 
retirement eneries that do not come within the provisions 
of the Retirement Systems Law. (Corp C §$§28000 - 28501) 

(3) [§9.3.47] Stock Participation Plans 

Many large employers offer stock participation plans to 
employees of long standing. Usually they provide for con- 
tributions by the employer in proportion to the employee's 
contributions. Though not statutorily exempt, these plans 
frequently contain spendthrift trust features which place 
them outside the reach of creditors and trustees in bank- 
ruptcy. The extent of the spendthrift trust protection, 
apparently, is limited to the contribution of the employer. 
CC 9859; see Nelson v California Trust Co. (1949), B35. Cede50u, 
oye jepte) ital 

(4) [£§9.3.48] Provident funds 

Provident funds are a form of retirement benefit, which are 
customani Ty exempt under Corp C §28005, subject to spendthrift 
trusts, or -both exempt and subject to trust. The protection of 


the trust would’ probably extend only to the employer, contribution, . 
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Particular types of wages are subject to other statutory 


exemptions, £.8., wages of federal, state and local employees 
(CCP 690.22), seamen and fishermen (CCP 4690.10). See 
exemption checklist $9. 3.13. 

The full exemption for necessaries provided by the 
second paragraph of CCP $690.11 is rarely available in 
bankruptcy because the trustee stands in the position of any 
creditor listed in the schedules whose obligation was 
incurred for the common necessaries of life. However, the 
problem of preventing wages paid before the filing date 
from falling into the hands of the trustee seldom arises 
if the bankrupt is properly advised by counsel not to have 
any cash on hand at the time of filing. Problems do arise 
with regard to wages earned but unpaid, and with regard to 
bonuses and vacation pay. Occasionally this problem may be 
handled by seeking an advance from the employer, delaying filing 
until the benefits have been paid, or giving an assignment 
for present consideration. However, often such assets 
do fall to the eater, Policy among trustees varies. 
Some trustees will waive such assets, while others make 
every effort to convert them to cash for the bankruptcy 


estate. 
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3). [§9.3.49] Savings Bond Programs - y 
The federal government and some private employers 
encourage payroll check-offs for the purchase of savings bonds. 
There seems to be no exemption for suchdeductions apart from 
the basic 30 day wage exemption’ See @xemption checklist 
§ox#euyr 
Gsus £$9%:3.:5 OletRersonaiseinjuryr Actions 
Bankruptcy often is precipitated by an accident involving 
- gerious personal injuries. The cause of action in favor of the 
bankrupt is an asset. If the accident was non-industrial, 
Sucheasclaimels non-exempt. See exemption checklist, under 
Workmen's Compensation. §9. . it is therefore possible, 
'in the absence of foresight by the attorney, HE an asset or 
considerable value to pass to the trustee. 
Bankruptcy Act §70 (11 USC §110) provides that: 
The trustee: of. the estate of a banknene oie. f- 
shall in turn be vested by operation of law 
with the title of the bankrupt as of the date of 
the filing of the petit lons vance Loma ofat hic 
folilowinga kinds. of propertylwherevermiocatcds,. war. 
(5) property, eben ues rights of action, 
which prior to the filing of the petition he 
could by any means have transferred or which might 


have been levied upon and sold under judicial 
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_process against him, or otherwise sei. 4, 
impounded or sequestered of, st kexts 

A cause of action which has already been filed may be 
Tévied upon.-2 .CCEF §6e3e, 

Itviss ticrefore important pits thisvasset (1s vo pe 
preserved, that filing the bankruptcy precedes filing the 
personal injury action. (Carmona v Robinson (9th Cir. 1964) 
336 F.2d 518.) If the damage action has been filed, the 
attorney may seek CoO dismiss witnout. prejudice 1h tneremis 
no risk of thei statute -of Limitations running on tnewaction. 
However, some referees might question this practice. If the 
6 action has been filed and may not safely be dismissed, perhaps 
bankruptcy should be avoided. 

-e. (§9.3.51] Insurance 

There are few persons today who do not own, or have a 
beneficial interest™@in, @life,smedical, accident or, properly 
insurance,, andsiteils, Incumbent supon counsel ei om thea panknup? 
to see that such interests are not overlooked. 

Life, health and accident insurance exemptions are 
numerous (see exemption checklist $9.33) end,” in, the, cases or 
life insurance, generous, 4s well.) See Cowanms, : 
§§561-566. 

However, the life insurance exemptions are not unlimited, 


and pitfalls exist where the annual premiums exceed $500 per 
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i § 111.47 


VCore ine such Situations, counsel should either have his 
client borrow the full cash value and convert the proceeds to 


exempt assets, or he should Claim exempt only those policies 


(whose annual premiums are within the limitations) that have 


value. 


There are no property insurance exemptions. 
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IV. BANKRUPTCY PROCEDURES A 

A. PREPARING PETITION AND SCHEDULES 

bs fiGSIGeaL)  igterenis 

There is no more important task undertaken by the bankruptcy 

attorney than the careful and accurate preparation of the papers 
to be filed. These include: 1. the petition (see §9.4.6); 

2. the statement of affairs (see §9.4.7): oe ee Chee atic, 
schedules (see§.9.4,8-10): * Uh, the asset schedule (see §99.4.11- 
13); ' 5, the summary of debts and assets (see v9.4. 14), pari 
6. petition to pay filing fee: in installments when applicable 


(see 9.4.20), rig 


2. [§9.4.2] Where Available 
Printed official bankruptcy forms as required by General 
Order 38 are available from the following firms: 


m2 | [LIST FIRMS ] 


In most cases handled in the legal aid offices the short forms, 
which combine more than one debt schedule on a page and more 
than one asset schedule on a page, are completely adequate. For 
samples of these forms, see §§9.4.6-14. 
3. [89.4.3] Copies 

It is advisable to prepare five copies of each form, Three 
copies will be sent to the Clerk of the United States District | 
Court. One should be kept for attorney's files, and one shouid 


be given to the client. 
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4A, [59.5 Checklist 
Points that must be paceataakt checked when filing are: 
@. Forms must be typed or carefully written out, without 
abbreviation or fica ae See General Order 5. 
b. All three copies submitted to the clerk must be signed 
by the petitioner. This necessitates a total of 54 Signatures, 
18 per set, as follows: 
(1) Petition - two signatures required 
(2) Statement of affairs - two signatures required 
(3) Schedules A-1 - A-4 ~ one signature per schedule 
(4) Schedule A-5 - two Signatures, one for A-5 and a 
. Second for the oath to schedule A 
(5) Schedules B-1 - B-5 - one Signature per schedule 
(6) Schedule B-6 - two signatures, one for B-6 and a 
second for the oath to schedule B 
(7) Summary of debts and assets - one signature required 
Note: Failure to have petitioner Sign in all places may result 
in having the papers returned. 
ec. All three aeons of papers submitted to the Clerk must be 
notarized. This necessitates a total of 12 notarizations, 4 
per set,on the petition, statement of affairs, oath to schedule A, 
and oath to schedule B. 
Rule 11 of the Federal Rules of Civil Procedure provides that, 


unless otherwise specifically stated in the statute, a pleading 


hae + 


’ BEVIS 


need no spe verified, but may simply be signed DyBtne attorney, 


or by the unrepresented party. The 1959 amendment of Bankruptcy 
Act 918¢e, 11 usc §41(c), retained the oath requirement for 
petitions while eliminating it for all other pleadings. See H.R. 
Rep, No. 1142, 86th Cong., 1st Sess. (1959). When the federal 
rules call for verification of pleadings requesting certain kinds 
of relief, however, such a requirement probably will also apply 
in bankruptcy. See, e.8., Fed R Civ P 65(b). 

d. If a petition to pay filing fee in installments is sub- 
mitted, two signatures of the petitioner and one notarization are 
required, 

€. Papers are customarily assembled with the petition on top 
(unless a pauper's oath accompanies the filing, in which case 
that is on top), followed by the statement of affairs, then the 
A schedules, the B schedules, and finally the summary. 

f. Northern District of California -- does not permit use of 
colored cover and backing sheets, 


Central District -- 


Southern District -- 


Eastern District.-_- 
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@. Filing fees are paid by cash, cashier's ie or money 


q 
in a 


order rather than by the client's personal check, 

ne For information with regard to later filing of statement 
of affairs or schedules, see §§9.41.25-28. 

i. Papers are filed with the Clerk of the United States 
District Court, not a referee in bankruptcy. See Cowans y808, 

jJ- Be sure to evaluate the factors discussed in 99,.2.15, 
question He of Preliminary Statement of Affairs, that apply to 
the time of filing, and to take the prefiling steps (see 19.3.2) 
necessary to preserve the client's assets, 

k. Once a voluntary petition is Lileds, thestitinesitect mes 
an adjudication as well Ae an application for discharge. There 
is no retraction, once the filing has been made. See Bankruptcy 
Act s18f, 11 USC y41(f); Colliers 7718.20, Conan 192-186. 

5. [§9.4.5] General Instructions by the Clerk of the Court 
UNITED STATES DISTRICT COURT 


CENTRAL DISTRICT OF CALIFORNIA 


General Instructions by the Clerk of the Court 


Regarding the Filing of Voluntary Bankruptcy Petitions 


FORMS 
A voluntary bankruptcy proceeding is started by filing 
certain forms with the Clerk of the U.S. District 
Court. 


These forms are: PETITION 
SCHEDULES 
STATEMENT OF AFFAIRS 


Source 


They may be bought at stationery stores which 
Sell legal forms, 

They will be sold to you as loose pages con- 
sisting of four copies of each page. 


Assembly 


You must assemble these pages into four com- 
plete sets. 

Three of these sets (EACH EXECUTED AS AN 
ORIGINAL) will be filed with the Clerk. The 
remaining set 1s to be kept ,by you. 
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Sets 
The pages in each set are to be fastened into 
a cover in the following arrangement: 
: Petition in Bankruptcy (cn top) 
Summary 
Schedules A 
Schedules B 
Statement of Affairs 
COVER (on bottom) 
Installment payment , 
If instaliment payment of the filing fee is 
proposed, then four pages of another document 
must also be bought, called Petition for Leave to File 
Without Prepayment. [See §9.4.20.] 


One copy of this Petition for Leave would then 
be placed as the TOP document of each set (on 
top of the Petition in Bankruptcy). 


Husband and wife 
Husbana and wife can not join in the same 
Petition, Local court rules require them to 
file separate documents under Separate covers, 
and pay separate fees, 


FILLING IN FORMS 
These forms call for much detail, Read them caret ye 
It is recommended that legal assistance be obtained, 


Ink 
Use ink, not pencil, 


Carbons 
If you use carbon paper, BE SURE TO PRINT. HEAVILY 
So that the third filed copy will be legible. 


DO NOT SIGN WITH CARBONS. Each of the three filed 
sets must be signed Separately and notarized 
Separately. 


Title of Court 
Insert the title of this Court on the dccuments 
where needed, , 
The title is: UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 
DIVISION 


Case title 
Insert the name of petitioner (your name if you are 
the debtor), in the case title after the words: 
"In the Matter of" on the documents where needed. 


Name 
THE FULL FIRST AND LAST NAME, and MIDDLE NAME OR 
INITIAL, of the petitioner must be stated on the 
Petition. 


In the unusual case where initials are the true 
name, so state (in parentheses), 


Local court rule requires that the Petition must 

Set forth all assumed names, trade names, and other 
names or designations by or under which the debtor 
has been known or has conducted any business, 
occupation, etc, within the six years next preceding 
the filing. 
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Crecg@tors 
@itan creditors with names and addres ® fully stated. 
FAILURE TO LIST A CREDITOR AND A DEBT ACCURATELY MAY 
PREVENT DISCHARGE OF THAT DEBT, 


Answers 
the answer to any question is "None", so state, 


Signing and Notarization 
Do not sign with carbons. Each of the three filed sets 


must be signed separately all the way through, including 
any inserted sheets. DO NOT OVERLOOK PLACES FOR SIGNATURE 
(usually at the bottom of pages. On oath pages there 

are two places for ewenataraves 
Each of the three filed sets must be notarized as an 
original. All oaths on EACH of the sets must be 
executed. Do NOT use a certificate under penalty of 
perjury. The oath form must be used, 


BE SURE THE NOTARY'S SIGNATURE AND SEAL ARE ON ALL OATHS 
IN ALL THREE FILED SETS, 


FEES (See separate sheet for instructions re installment payments) 
The filing fee in ordinary bankruptcy is $50 for each 
estate (person). 


Remittance 
The fee is payable: Clerk, U.S.-District Court. 
If the wrong payee is on the remittance it can not be 
accepted, 


Fee must be money order, cashier's check, certified 
check, cash, or check of the attorney. THE PERSONAL CHECK 
OF THE DEBTOR IS NOT ACCEPTABLE UNLESS CERTIFIED, 


Be sure check is signed, 
ADDRESS OF CLERK, U.S. DISTRICT COURT, for filing Petition 


Aw Los Angeles: 231 U.S. P.0. & Courthouse, Los Angeles-90012 
(Central Division) Telephone 688-3653. 


At San Diego: 207 U.S. Customs & Courthouse, San Diego-92101 
(Southern Division) Telephone 234-6211. 


PAG Fresno: 202.05. 2:0. & Courthouse, Fresno-93721 
(Northern Division) Telephone 237-8570. 


REFEREE 
After the Petition in Bankruptcy is filed, it is referred by 
the Clerk to a Referee in Bankruptcy. The Referee's office wili 
then contact Petitioner. Subsequent dealings will be with the 
Referee and the clerks of his office, and not with the Clerk 
ODS COCs Ur bist utcumCcountus 


For information about a PENDING case contact the Referee's 
office. For information about a CLOSED case, contact the 

Clerk of the U.S. District Court. (After a case is closed 
the Referee sends all papers to the Clerk for storage) .» 
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COMMENT: These instructions are provided to bankrupts in the 
Central District of California (formerly Southern District). 
While most of the statements are applicable in all District 
Court jurisdictions, it is wise to ask the local District Court 


if there are any special procedures to follow. 


2. [§9.4.6] Annotated Official Form: Debtor's Petition 
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% 
(CLERK'S STAMP) ‘ 
Ei Reha) Ae neal i -lpumn nll inl ong ck 
Address. —— 
Telephioe: She Sear tie Rear ween Heme taee Aas 
Attorney for Petitioner 
DEBTOR’S PETITION 
In the United. States District Court 
Forthete eer 2iere Ore pistrict'o he, wanes Oy Gey Sout th He 2 ty tent: 
COMMENT: Ascertain proper division (if District Court divided 
Intovdivisions ). Transmission touche wrong division may result 
in the petition being returned by the clerk of court, “with 
attendant costly delay. 
: : ee : aA yey 
IN THE MATTER OF 
ae | IN BANKRUPTCY 
Posh prea ee ee ae No ee ee 
Bankrupt. 
COMMENT: List all names by which client has been ENOWD aCe ae 
John H. Doe a/k/a Jack Doe a/k/a "Butch" Doe; -dbarvack's "Cigar 
Store. This avoids the problem of the creditor who claims he 
dealt only with "Butch" Doe and never heard of John H. Doe, 
TO THE HONORABLE JUDGES of the above entitled Court: 
The petition of Aras aaataeennebe annr de tense stknserwcamaans a Waasan ster seaurel tect ansdegess eR sen eet ee een aes ey TESICIN & aLNO: 
veoseu Street, in Rega cene tc sts-1 4 SON OUGLYCO Laie ae sees WN te Oe nee 
State. Of Fee ee tae, bY. OCCUp ation. a meen eee ee aad A} Renae oat 2H ee nh beer BD oe OO I og 
SS Stra Satan tere ennee ana necnac arseen ones ceeeae ns mewn gunn sereses tim gre Geese eee eee, FESPECHully represents: 
Te Your petitioner(>) seus aac. ere ica hee fo) ee Te ee 
at. vouene » Within the above judicial district, for a longer portion of the six 


months immediately preceding the filing of this petition than in any other judicial district. 


COMMENT: Determine jurisdictional facts. (Did client actually 
reside where he has stated for a longer portion of the six 
months immediately preceding filing in the district. ) 


Confirm accuracy of client's statement of occupation. This may 
be relevant in claiming an exemption for tools of his trade. 


Confirm accuracy of client's address. Client must be notified 
te attend first meeting and other hearings or he may lose his 
discharge «yf, there iced possibisityecnay mem! ber leavin 
his present address, either because of eviction or. other 
reasons, be sure the court is notified immediately of the 
change of address and that arrangements are made for mail to 


be forwarded. eee ee hae 
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2. Your petitioner owes debts and is willing to surrender all his property for the benefit of his creditors, 
except such as is exempt by law, and desires to obtain the benefit of the Act of Congress relating to bankruptcy. 


3. The schedule hereto annexed, marked Schedule A, and verified by your petitioner’s oath, contains a full 
and true statement of all his debts, and, so far as it is possible to ascertain, the names and places of residence 
of his creditors, and such further statements conceming said debts as are required by the provisions of said Act. 


4. The. schedule hereto annexed, marked Schedule B, and verified by your petitioner’s oath, contains an 
accurate inventory of all his property, real and personal, and Suey further statements conceining said property 
as are required by the provisions of said Act. 

Wherefore your petitioner prays that he may be adjudged by the court to be a bankrupt within the purview 
of said Act. 

x (Signature. of petitioner) _ 
Typed name Seren ener ) 


(Signature of attorney) 


(Typed™ name of “ATTOLHEY) A ttomey. 


SS 
COUN WYuG Ei iewene 5. re 
rei esas Meee ee tee eae ga (ESP UONEr, Manted cits them lolepollpa pe mon mae 


hereby make solemn oath that the statements contained therein are true according to the best of my knowledge, 


information, and belief. ve (Signature of Dec tioner) 
é ~ : | | (Typed name of etree) 
Subscribediandisworn to. before me thiSig@eemeee... ae a CayiO lm ee eee er ee 2 Lae eer 


(Official character.) 
(1) Insert the words *‘employed by ................./9 or engaged In the business Of ...~....2--2-..2.0--0-- 
(2) Insert the words "‘has had his principal place of business’ or **has resided’ or “thas had his domticile.®” 


. 


COMMENT: Make sure client has signed in both places marked 
With x OnspeLluLon. and that document is properly notarized. 


See Cowans §§797, 1162. 
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The terra “‘oris tition,” aa used in the following Questions, shall mean the petition fled under section 3b ¢ 
P i ball be entitled ‘In Bank Marisa ‘e 

& Wage eres Plao,”" aa the case may bet Hale 5 t wah for—a Composition or Extension,” an Arrangement,"—s Real Property Arrangement,” or— 
Ia proceedings under chapter VIII, X, XI, XII, or XIII, of the Act, unless and until the debtor ls adjudicated a bankrupt be eball be referred to aa a “debtor,” 


STATEMENT OF AFFAIRS. (For Bankrupt or Debtor Not Engaged in Business) Official Form 2 
In the United States District Court 


Yor these re en. District of ore. ee ec ee ae Division 

In the matter of NO Sale eee 
et ene ee ON eee ae 

oh Bankrupt Debtor __ 

1. Name and residence. 

sa. What is your full pame? 

b. Where do you now reside? Full street address, city, county,and state 

c. Where else have you resided dur- are necessary. Use these addresses to check 

ing the six years immediately pre- for previous bankruptcies and also as a clue 

ceding the filing of the original ‘ : : 

petition hercin? to possible mortgage obligations. 


2. Occupation and income. 
a. What is ycur occupation? 


b. Where are you now employed? Lia MOCemtnaiwOonee OO LS presenulyane ld ea tee 

(Give the name and address of your em- s : ° : 

ployer, or the address at which you carr should be listed, Check On consistency with 

on your trade or profession, and the eaathy ° : A : : r) 

nf time you have been so employed.) petition. ikee spec rigiga We figures elie not available, 
c. Wave you been in partnership estimates should be made and so labelled. 


with anyone, or engaged in any 
business, during the six years im- 
mediately preceding the filing of the 


original petition herein? 
If so, give particulars, including names, 
tes and places.) 


d. What amount of income have 2 2 
you received from your trade or Gross and not net income should be listed. 
profession during each of the two ' 

years immediately preceding the 

filing of the original petition herein? 


SAS Cor rennet aan Include unemployment, disability, pension 

ricetonet thes gas eda income, medical benefits, etc., even though 

tbe amount received therefrom.) they are not income from a tax standpoint. 

3. Income tax returns. 

= mes; Ce ie Rl Ue State on seve ahie Ae) return was filed, Name 
: of office where return filed is necessary if 


and for what years? 


4. Bank accounts and safe de- there was a return. 


posit boxes. 


a. What bank accounts have you 

maintained, alone or together with 

any other person, and in your own or 

any other name, within the two 

vears immediatcly preceding the 

filing of the origipal petition herein? 
re: 


{Give the name and address of each bank, 
the name in which the deposit was main- 
tained. and the name of every person author- 
ized to make withdrawals from such account.) 


b. What safe deposit box or boxes 
or other depository or depositories 
have vou kept or used for your 
securities, cash or other valuables, 
within the two years immediately 
preceding the filing of the criginal 
petition herein? 
(Give the name and address of the bank or 
other depository, the name in which each 
box or other depository was kept, the name 
of every person who bad the right of accese 
thereto, a brief description of the contents 
thereof, aod, if surrendered, when surren- 
or, if transferred, when transferred 
and the name and address of the transferee.) 


5. Books and records. 


a. Have you kept books of account Not generally required of wage earner, but 


or records relating to your affairs helpful if available, e.g., cancelled checks, 
within the two years immediately D k stat t 

preceding the filing of the original ank Statements 

petition herein? ‘ 


b. In whose possession are these 


books or records? 
(Give names and addresses.) 


c. Have you destroyed any books 
of account or records relating to 
your affairs within the two years im- 
mediately preceding the filing of the 
original petition herein? 

If so, give particulars, including date of 
estructton and reason therefor.) 


6. Property held in trust. 


a. What property do you hold in 
trust for any other person? 

(Give -intne aod addrewa of each person, and 
6 deenptina of the property and the amoun 
or value thereof.) 
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Biatement of Affaire Oficial Forma 2 (page 3) 


7. Prior bar. @>rcy or other 
eedinge; Agnmeante = for 
nefit of creditors. F 


a. What adi d th : 
Bankruptey ‘Act "Haver been, brought Note that any proceeding under Bankruptcy Act 


by or against you during the si i 1 
g the six yearn 
immed el Oe eae should be. listed, including a Chapter XIII 
the origina! petition herein? Proceeding. : 

(Give the tocation of the bankruptcy court 

the nature of the proceeding, and whether a 

discharge waa granted or refused, or a som- 

Pomton, arrangement or plan was or wes 

not confirmed.) 


oy emer ; 


b. Was any of your property, at 
. sf U 

the time of the filing of the ean 
petition herein, in the hands of a re- 
celver or trustee? 

(If so, give the name and locktion of the 
court, the nature of the proceeding, a brief 
deacription of the property, and the name of 
the receiver or trustee.) 


c. Have you made any assignment 
of your property for the benefit of 
your creditors, or any general settle- 
ment with your creditors, within the 
two yecrs immediately ovreceding 
the filing of the original petition 
herein? 

(If 00, give dates, the name of the assignes, 


and a brief statement of the terms of as- 
signment or settlement.) 


8. Suits, executions and attach- . 
ments. 


a. Have you been party plaintiff 
or defendant in any suit within the 
ear immediately preceding the 
ling of the original petition herein? 
(If so, give the name and location of the 
court, the title and nature of the proceeding, 
and the result.) 


b. Has any execution or attach- 
ment been levied against your prop- 
erty within the four months immed- — 
iately preceding the filing of the orig- 
inal petition herein? 


(If 20, give ticulars, including property 
seised and Bk whosk Buit.) 


9. Loans repaid. 


a. What repayments of loans have 
you made during the year immed- 
lately preceding the filing of the 
origina! petition herein? 

(Give the name and address of the lender 
the amount of the loan and when received 
the amount and date when repaid, and, if 
the lender is a relative, the relationship.) 


10. Transfer of property. 


° h t z s s e 

Petes hehe Hisposed cor duel Note that this is a very broad section. The 

ing pp See patra oe transfer can be for value, or a gift, ora 

herein? ai, ee repossession. See Annotated Interview Sheet, 
3 ipti h , the da + ; 

Re ike crane on dissecans toler uace question 17, §9.2.15. 


ferred or how disposed of,.and, if the trans- 
feres is a relative, the relstionship, the con- 
sideration, if any, received therefor, and the 
disposition of such consideration.) 


11. Losses. 
a. Have you suffered any losses 


from fire, theft or Fania during 
the year immediately Brecedidi the 
filing of the ness petition herein? 
(If e0, give parti rs, including datea, and 
the smounts of money or value and general 
description of property lost.) 


oer eee eee Se 


State OF ee ee ee Make sure bankrupt has signed 
in both places marked with X. 


Si inti arr canoe sin tact rere hima Acre ocieniaher a reine tig ay Pet ne ry een Rs Pet the person who 
_ gubscribed to the foregoing statement of affairs, do hereby make solemn cath that the answers therein contained 
are true and complete to the best of my knowledge, information, and belief. 
X(Signature of Bankrupt (or Debtor) ) 
(Typed nane “ot” Bashrupa jor Debtor]. 


Subscribed and sworn to before me IN ODN Teenie Retire nce ay mbsdt Sumaver ia othe | Beret 


PYYTTUTUTILI TERT I 


COO OCO CEH O OOOO OEE E DOE OHS HOSEHEMET FO RORE EE HEEEEOEO HOTT SESETS HEHEHE EEE SETESHEDHSSSHEEG OH HS TEES Ee 


= $$. ta os 5 
Pee ae ee Maka sure Ggocument sc notarized. 


one Schedule A—STATEMENT OF ALL DEBTS OF BANKRUPT. 
Schedule A-1. _ Statement of all creditors to Whom Priority is Secured by—Ye Act. 


ee ee 
*~ 


' ; ; “ Nature and consideration of 
Reference to Names of credi- Residences (if un- When and where Whether claim ie the debt, and whether incurred 


. Clai . . 
pre oee have ledger or tors. known, that fact incurred or con- contingent, un- or contracted as partner or Amount due or 
voucher. must be stated). tracted. liquidated or joint contractor and, if so, clai 
puted, with whom. 
rr a ge ee ee eT eee Ser Pee Wee ee ee a gts te ee 
a 8 Cts. 


Wages due workmen, ser- 
vacts, clerks, or travel- 
ing or city salesman on 
salary or commission ba- 
sis, whole or part time, 
whether or pot selling ex- 
clusively fcr the bank- 
rupt, to an amount not ex- 
ceeding $600 each, earned 
within three ‘months 
before filing the petition. 


b List name of government agency, address, type of tax, perio 
Taxes due and owing to 


(1) The United States, for which due, and amount due. Note 1966 amendment to Bank 

Bs ruptcy Act §17a(1) (11 USC §35(a)(1)) permitting discharge o 
(3) The county, district tax debts older than three years. Tax debts incurred withi 
SE rome Se three years are nondischargeable, so get as much informatio 
as possible to be sure taxing authority gets as much) as 
possible from available assets. 


State of 


Cc 
(1) Debts owing to any A s A 
rson including ‘the Not all debts to government agencies are 5. claims. 


nited States, who b e 
hvrofthe nied Stas See Bankruptey Act §64a(5), 11 usc §104(a)(5). If uncertain, 


is entitled to priority. 
Picig ten otis SRE check applicable federal statute. Bankrupt's listing as 
priest by theiaws ofthe priority is not determinative. List SBA, FHA, VA with loca 
react es within _ three office that processed loan. 
2 


Rag ony belong a tiling California statutes do not create a rental priority,| and no 


the petition, for act 


A Ney Bei priority is created by the Act. This question isysignirica 
DIiOrivy eile sa,cuLlon. Total, 
See Cowans §§799-802, 1165. X(Signature of petitioner) | eutioner 
Typed name of petitioner) 
Schedule A-2. CREDITORS HOLDING SECURITIES. Make sure bankrupt 
[N. B.—Particulars of securities held, with dates of same, and when they were given, to be stated under es Sien eo several creditors, 


and also particulars concerning each debt, as required by the Act of Congress relating to bankruptcy, and whether contracted as partner or joint 
contractor. with any other person; and if so, with whom.] 


When and where Whether claim is 


Reference to Names of Residences (if un- Deacription of | debts were con- contingent, un- Value of Securities. Amount due or 
ledger or voucher. creditors. known that fact securities. tracted, and nature liquidated or claimed. 
; must be stated). and consideration disputed. 
thereof. 
Addresses Examples. Laee cu. | s Cts. 
should be | Include; Estimate 
specific. Chattel mortgage fair marke 
Conditional sales contract |value free 
Realty mortgage of =Lien. 


Liens (judgment, attachment 
landlord's, .attorney 

Pledges 

Pru Ssteaeeds 

Security interest (UCC) 

Other 


| WOTES: 1. Always attempt to find addresses if possible to avoid ctredito 
; claimin ey to be nondischargeable under krup cy Acts ly fe 
ie (11 USC €35(a )(3}). Never list ‘address unknown" ifj|it can be 
found by AS eas a local telephone book. | 
2. Under Com C §9105(h) all security interests are curity at 


ments." However, many of the obligations may winoberel incur od 


st 


prior to enactment of the UCC or may have been incurred in a bere: 
jurisdiction, and it may be wise to list them as they pppear 


can determine if there is any equity in the|proper at maly be 
available to the bankrupt's estate. 


the contract. 

3. Fair market value free of lien is important|so tha i trustee 
Ne 

See Cowans §§799-802, 1166. 


Total, 


Schedule A-1 and A-2. eae X(Signature of bankrupt ) Petitioner 
| ped name oO Sa) “A 


) fear. ifs ‘ 


Maka CIIRWaA Raml-wasme La a Sean eo a as nell any > = =S 


x De (Sore meno ustedsOntl otal rorms Schedule A-3.. 


Schedule A-3. - CREDITORS WHOSE CLAIMS ARE UNSECURED. 


(N. B.—When the naine and residence (or either) of any drawer, maker, indorser, cr holder of any bill or note, etc,, are unknown, the fact 
must be stated, and alao the name and residence of the last holder known to the debtor. The debt due to each creditor must be stated in full, 
and any claim by way of set-off stated in the schedule of property.] 


Nature and consideration of the debt, 


Reference t_ Whether claim 4s and whether any jud t, bond, bill 
ledger of Names of creditors. Racidences (if uAknown, Whan and where con- contingent, un- of exch. : ect pie : d i 
voucher that fact must be tracted. liquidated or eheiher ei ntratiad pak latinos bbe Da ia Va oe hat orca 
otated) disputed. contract-r with any other person; 
and, if 90, with whom. 
Remember to Check 8 Cu. 
pass Sceuracy, 
Assignors 


on conditional 
sales contracts 


Pending liti- 
gation against 
elient 


Notes: 

Judge Cowans recommends listing in alphabetical order, if 
only from point of view of convenience in rechecking -to see 
+f a creditor has been omitted. This is also an aid to 
referee and trustee. 


See annotated interview sheet, Preliminary Schedule A-3, SOR. 


Ifsadditional pages, are necessary, see SoTL or 


Total, 


¥: , X(Signature of bankrupt) 


ed name O1 bankrupt 7 
__ , Bebedule A-B. Creditors whan Claima are Uneseured. yP oe BU) Petitioner. 
Me!» oad ar ae Make sure petitioner has signed. 
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c. [§9.4.10] Annotated Official Form: Schedule A-4, A- 


» ) » 


Schedule A-4. Liabilities on Notes or Bills Discounted Which Ought to be Paid 
; by the Drawers, Makers, Acceptors, or Indorsers. 


pe etNS B.—The dates of the notes or bills, and when due, with the names, residences, and the business or occupation of the drawers, makers, ac- 
‘ P rs, or indorsers thereof, are to be set forth under the names of the holders. If the names of the holders are not known, the name of the last 


older known to the debtor shali be stated i i : : 4 : 
the debtor ia liable as nitorerih e , and his business and place of residence. The same particulars shall be stated as to notes or bills on which 


’ , Nature and considerati { liability, 
Spee to Dames of hoidera as Residenoss (if unknown, Place where contract- Whether olaimis whether rame was eaptracied cs Barthes 
oushert ar as known. that fact must be ed, disputed. of joint contractor, or with any other Amount due or 
: stated). Person; and, if so, with whom. claimed. 


& Cts. 


Ascertain if client has endorsed a check made out by another, 
and given it in payment to someone, 


Total, 
See Cowans §§799-802, 1168. X(Signature of bankrupt atiuoned 
yped name o ankrupt 
Schedule A-5. ACCOMMODATION PAPER. Make Seu eee iaue a 
iO\SVOke 


Ss 
(N.. B.—The datea of the notes or bills, and when due, with the names and residences of the drawers, sae 8, acceptors, and indorsers thereof, 
are tobe set forth under the names of the holders; if the debtor be liable as drawer, maker, acceptor, or indorser thereof,‘it is to be stated accordingly. 
If the names of the holders are not known, the name of the last holder known tc the debtor should be stated, with his residence. Give same par- 


ticulars as to other commercial paper.] 


Whether liability waa cone 
Reference to Names of holders. Residences (if un- Names and residences Place where con- Whasther claim tracted as partner or 
ladger or known, that fact eed athe aceom- tracted. ia disputed. . joint contractor, or with Amoutt due or 
voucher, must stated). ted, raed ae rson; and, | clai 
60, whom. 


8 Cts. 


List all obligations on which bankrupt was cosigner or endorser, 
not merely those where the party primarily liable is in default. 


Total, 


OATH TO SCHEDULE A X(Signature of bankrupt Patience 
yoed name of bankrupt 


Make sure petitioner has signed. 


UNITED STATES OF AMERICA Ty ane Ae iN a 8 peace hee So Mcgee ae ee ele . 
the person who subscribed to the foregoing schedule, do hereby make solemn 
State: Ole eraer aa ee 8s. oath that the said schedule is a statement of all my debts, in accordance 
with the Act of Congress relating to bankruptcy, according to the best of. 

COUNIEV EOL See secre eat ete my knowledge, information, and belief. 


| X(Signature of bankrupt) 
Mak sure petitioner has signed Typed name” of bankrupt) 
ces, 


n : 
Bubeen el and sworn to before me this...............ccceeeeeee CAY..Of a Archatrncesienduonerertonertets Letras plOxceee 


or Meee eclibtrareatenatdeet Le TRS [Official character. | | 
See Cowans §§799-802, 1169. Make sure dpcument is properly notarized, 
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A. 
B. 


negotiable — 
and securities of any dea- 
cription, including stocks 


in 


les, interests in 


te Asset Schedules 


a. [§9%)11] Annotated Official Form: Schedule WB-1 


4 


-and B-2 


Schedule B.—STATEMENT OF ALL PROPERTY OF BANKRUPT. 


Schedule B-1. 


REAL ESTATE. 


reer etary type lanterns ihintnldase! lag Cicerone oo le eam ad olga 


Location and Description of all real 
estate owned hy debtor, or held by 
him, whether under deed, lease or 


Incumbrances thereon, if any, and 
Contract. Medtech 


Possible types of 

interests include: 

Property, held in tee 

Property held in fee 

SUDJECt» UO... .MOrleage. 

trust deed 
NOTE: List type 
of encumbrance, 

not amount. 

Leases 

Options on real property 

Property owned jointly 

with another party or parties 


Statement of particulars relating thereto. Estimated value of 


debtor's interest. 


8 Cts. 


Doublecheck with Schedul 
A-e to be sure encumbrance 
is, listed, 


NOTE: Description must b 
adequate for trustee to 

locate property. If the 
property will be listed 

again in Schedule B-5, when 

a homestead is declared, ja more 
detailed description can [be inc 
there with cross-referencle. 


ded 


See Cowans §§803, 1170. 


Schedule B-2. 


Cash on hand. 
Negotiable and non- 
instruments 
value. 
inccrporated compan- 

i i oint 


stock companies, and the 
like (each to be set out 
separately) 


PERSONAL P 


Total, 


Signature of bankrupt Petitioner. 
ed name of bankrupt Make sure 
ERTY. petitioner has signed. 


Client should have@iivule on eno cacshwon fandsas filing,| s 
Stocks, etc. should probably be assigned for present 


Cts. 


C. Stock in trade, in 
Usin6es 
, of 
at 
of the value of 
DT roucheld (sods snd ene rate Spine cm suad | Vsunin ClciUmiOr Ordiniany: alue op- 
Sent ea DGS LO CSC US EC eo omc OU neem Vall meu. .mllUG erty at used 


person. 


F. 


Books, prints and pic- 


tures. 


F. 


Horses, cows, sheep, 


and other animals (with 
pumber of each) 


>. Automobiles and other 
vehicles. 


H. 


I. 
J. 


in 


at 


K, 


Farming stock and im- 


plements of husbandry. 


Sipping: and shares in 


vessels. 


Machinery, fixtures, ap- 


paratus, and tools use 


businesa, with the 


place where esch is situ- 


Patents, copyrights, 


| and trademarks. 


_L. Goods or personal prop- 
| erty of any 


other dea- 


| eription, with the place 
| where each is situated. 


NOTE: Check listing in this schedule against exemption list (Schedule B-5) 


specitic listing for antiqueor other uniquerasset. 


List make, model, style, and series. 


7OnS 

alue made 
in financial 
statements 


ompaniles,. 
lient must 
@ questtione: 
loselyl to 
et this 
data sfince 
statements 
revrarely 
vailabjle, 


me 


Schedule B-1 and B-2. 


L were Cowans §§803, 1a ale 


X(Signature of bankrupt) ctitioner 
yped name of bankrup } 


Make sure’ petitioner has signed. 


Total, 


’ ’ 
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ip oy 
be qpi9.4.12] Annotated Official Form: Sche¥jpl B-3 


Schedule B-3. CHOSES IN ACTION. 


Se a ek a a i lea li a Ee a a ee ee ee 
A. Debte due petitioner ‘ 8 Cu. 


OM Open account. 


B. Policies of insurance. 


NOTEs: “Not just Jife insurances. but any policy form which a 
refund will be received on cancellation. 


S ererycaturen with ther af 52 cull Le SapiInc lude: 
AE IM [I0oU's from friends, retirement fund interests, refund 
claims, claims of bankrupt arising from lawsuits already filed, | 


a vacation pay owing, cash bonds outstanding, 


- 


vmstee imtuiom esd EXamples include: 


cise where. Bank deposits, savings and loan deposits. 


Total, 


. ) X(Signature of bankrupt) ar 
a Action. Petitioner. 
Bchedule B-3. Choses in a 7 Sa Hane OF bankrupt etitioncr. 


; sho oa oie ‘ 
bee, Malena casra matattanawvw hac esoanon —___ 


me ewin le owls 


“Hq soksacav 
ae ha 


avd ial ~. i 
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_ Cs [§9.4,13] Annotated Official Form: Schedules B-4, B-5, B-6, 


Oficial Short Form j 
Voluntary Bankoine > a Sets . y 
Schedule B-4.  ~ _Property in Reversion, Remainder, or Expectancy, Including Property Held in Trust 


a _ for the Debtor or Subject to Any- Power or Right to Dispose of or to Charge. a 

aame the as ei descnption of each interest muat be entered, with a statement of the location of the property, the names and description of the persons now enjoying the 
atic ee ue thereof, and from whom and in what manner debtor's interest in such roperty ia or will be derived. If all or any of the debtor's property has been conveyed by 
Ppa ah ciple gale or otherwise, for the benefit of creditors, the date of such deed should be atated, the name and address of the person to whom the property was convey7d, the 
> OUNE realized as the proceeds thereof, and the disposal of the same, as far as known to the debtor} 


GENERAL 
INTEREST . 


PARTICULAR DESCRIPTION ESTIMATED VALUE 
OF INTEREST. 


aterest in land. 


lertonal property. Entries on this schedule are very rare in the 
Dares atenee ort wage earner bankruptcy of the type filed by 


etc. 


ghee ee ne legal: aid offices. If. there are no assets of 


nd bequests this type, client should indicate "None." 
PROPERTY HERETOFORE CONVEYED FOR BENEFIT OF CREDITORS bins 
orticn of debtor's property 


Cts. 


conveyed by deed of as Assignments for benefit of creditors are also AMOUNT REALIZED 

cine aee Or otherwise, a AS PROCEEDS OF 

for the bencft of cred. extremely ‘rare in the case of a wage earner. PROPERTY 

itors; date of such deed, . ° : > 

name and address o This type of remedy is used almost exclusively ee 
fr whom ccnveyed; 2 2 ° 

mount realized there: in business bankruptcies. $ Cu. 


from, and disposal of 
same, as far o4 known to 
debtor. 

TTORNEY'S FEES. 
hum or Sums paid to ccun- 
sel, and to whom, fo: fil- 
ing fees or costs and for 
set vices rendered or to be 
rendered in this bank- 
ruptcy. 


See Cowans §11733 annotated interview sheet, Schedule B-4 Total, 


4908-15 X(Signature of bankrupt 
chedule B-5. Make sure petitioner signed. (Typed name of bankrupt) Petitioner. 


Property Claimed as Exempt From the Operation of the Act of Congress Relating to Bankruptcy. 


(N. B.—Each item of property must be stated with its valuation, and, if any portion of it is real estate, its location, description and present use.] 


Pores. Notes: Bankruptcy Act does not create exemptions; VM atehaerh ie 


United States, with ref- 


erence to the statute they are claimed on this schedule if created . ar 
creating the exemption. by other statutes 

; Make sure items on this schedule are listed 
Soperer claimed Leiba. ex: on other applicable asset schedules. 


empt by State laws, with 
reference to the statute 


Smite talk Gotan dena List’ specific code citation relied upon in 
claiming exemption of particular item. 


See Cowans §§803, 1174. Total, 


X(Signature of bankrupt 
Make sure petitioner has signed, yped name of bankrup Petitioner. 


Schedule B-6. Books, Papers, Deeds and Writings Relating to Debtor’s Business and Estate. 


The following is a true list of all books, papers, deeds and writings relating to petitioner's tra business, dealings, estate and effects, or any part thereof, which, at the 


i i iti y titi ; i i i tody of any person tn trust for petitioner, or for 
date of this petition, are in petitioner's pcasession or under petitioner's custody and control, or which are in the possession or cus ny : ‘ 
petitioner's ae benefit, or advantage; and also of all others which have been heretofore, at any time, in petitioner's possession, or under petitioner's custody or control, snd which 
sre now held by the parties whose names are hereinafter set forth, with the reason for their custody of the same. 

EE od PEALE SD LOS SSA Ad Nock A DNASE AE hl Ab lS OLS TAAL ee 


BOOKS, 
DEEDS. Examples: Residence deeds, cemetery lot deeds. 


PAPERS. Examples: Checkbook, cancelled checks, bank statements, contracts, 
insurance policies: 


X(Signature of bankrupt sas 
H TO SCHEDULE B a ee ——Pattioner. 
Bi Maice sure petitioner has signed. Typed name of bankrup 


UNITED STATES OF AMERICA Gogo hr yee at sepre aek A SN IOI ice 
the person who subscribed to the foregoing schedule, do hereby make solemn 
State of cccls cine iaiei een ss. oath that the said schedule is a statement of all my property, real and per- 
sonal, in accordance with the Act of Congress relating to bankruptcy, accord- 
County Of cctcccatc ee ee ete ing to the best of my knowledge, information, and belief. 
ake sure petitioner has signed X(Signature of bankrupt)... Petitioner. 
if times. ; Typed name of bankrupt 
Subscribed Pidiaworn to before me: this.c. ct eyccce eres een ie edad coset U cecvaspecab cha sete sae eee recto mn eae 
ay Of s..-coenderccsesasqane nn mp RS Racemerntc: es be) ered oe ene Coen Eng Stee ee caer ae [Oficial character.] 


a Make sure document is properly notarized.’ 
,. See Cowans i§1175. 3 nash a 
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Jo T8FeF 14] Annotated Official Form: Summary of Debts and Assets 
ESAS RSTRR ERTS menses te ets 


SUMMARY OF DEBTS AND ASSETS. 
{From the statements of the debtor in Schedules A and B] 


eee 


Schedule A— l-a 
- Schedule A— 1-b (1) 
Schedule A— 1-b (2) 
Schedule A— 1-b (3) 


Schedul.. A— l-c (1) 


ScheduleA— Ie (2) 
Schedule A— 2 
Schedule A— 3 
Schedule A— £ 


Schedule A— 5 


i Schedule B— 1 
Schedule B— 2-a 
Schedule B— 2-b 
Schedule B— 2-c 
Schedule B— 2-d 

- Schedule B— 2-e 
Schedule B— _—_—o2-f 
cereale B— 2- 
Schedule B— 2-n 
Schedule B— 2-i 
Schedule B— 2-j 
Schedule BR 2-k 

Schedule B— 2-1 

Bschedute B— 3-8 
Schedule B— 3-b 
Schedule B— 3-c 
Schedule B— 3-d 
Schedule B— 4 


Schedule B— 5 


Schedule B— 6 


Summary of Debts and Agecta. 


Taxes due counties, districts and municipalities .......00....... 


Debts due any person, including the United States, having 
priority by laws of the United States.......ccccccccccseeccccecccccs.., 


Rent having prioritye. ee eee eR nian tel A ro aie 
Secured claims 
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Unsecured claims tera ee ater ee cet tae 
Notes and bills which ought tobe paid by other parties thereto 
Accommodation paper..,20..c:.....tdhtlesondsscncsdsessseteicicl doseecdach che 


Schedule A, Total 
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Negotiable and non-negotiable instruments and securities...... 
Stock:in) trade. cc et ee ee 


Household 'goods: 70) ticcc 5.0, eee nee eae erm 


Farming stock and implements........ccccccccccsescsscssscsssesseccoccscccccena, 


Shipping and shares in vessel..........ccccscccccsscsseccseccoscecsesscccossccs., 


Other personal: propertyses eee ee meee 


Debts due on open accounts. ........ccceccssscsssssosssosseecsseocseeccesssc. aia 


Policies of insurance.........cesccscscoscosoceosses.. Sr EYEE MA intl hath Related 


Property in reversion, remainder, expectancy or trust............ Enter total ffrom middle 
of Schedple B-4, 


' Schedule B-5 in Summary column. ‘hesd assets are pAlread 


Books, deeds and papers... BoQks,...etG....Need.......... isted,. 
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6. [§9.4.15] Additional Pages for Schedules 

If the printed form does not provide sufficient space, it is 
Proper to attach an additional Sheet, noting on the original 
Schedule that you are so doing, and noting on the additional 
Sheet ne whee A/st 23 “continuation of Schedule__." Insert a 
additional sheet immediately following the applicable schedule. I+ 
is wise to use a sheet of paper the same size as the schedule, 
and to head the sheet with the bankrupt's name in addition to the 


name of the schedule. Be sure the bankrupt Signs the additional 


Sheet. See Cowans §§807, 1177. 
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C. FILING AND OTHER POSTPREPARATION PROCEDURE 
1. [§9.4.17] Form: Client's Affidavit 


Copies: Two -- Original sent to client and CNG LO GLa tt) or 
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AFFIDAVIT OF 


ieherebyacertity. that 

ile I have read all the papers that will be filed by 
my attorney, These include (a) the petition, (b) the state~ 
ment of affairs, (c) the schedules of debts, (d) the schedules 


of assets, _____ (e) the summary of debts and assets, aes 
and and 


_ (Add when applicable) 
(f) the list of creditors, 

Co T have signed all these papers in the places marked 
for my signature, 

-3. To the best of my knowledge and belief, all the 
information on these documents is true, complete, and accurate, 

4, I have listed all my assets of which I have any 
knowledge, 

5o I have listed everyone to whom I owe anything. 

(Add when applicable) 

[60] I understand that (a) alimony and support obliga- 
tions, (b) tax debts (except those more than three years old 
when no fraud was involved), (c) intentional tort obligations 
(d) debts incurred by use of 


eee eee ee _— ee eee 


false financial statements or fraud, and (e) debts I have 


-. not listed, or have listed without proper addresses of 


creditor will not be discharged by this bankruptcy proceeding, 
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> _ EV.ce 
(For use when: client . filing in forma pauperis) 
-(7>o]- I understand that if I do not complete payment 
of the $50 filing fee within the period set by the court, 
all of the debts I have listed will be nondischargeable 
roreve 


(Hand written by client) 


Roe] erent si a 
I agree that all the statements above are correct 


Dated scsi iyi cea oe (rene (Signature of client) 


(Typed name of client) 


Witnessed by (Signature of witness) 


(Typed name of witness) 
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COM YT: In dealing with bankrupts, at some syint’ in the 
proceedings, facts may emerge that indicate the papers filed 
in the action are inaccurate, Sometimes a creditor orvan 
asset is not listed, ‘he bankrupt may state, "I told my 
lawyer but he just didn't put it down right, = This*puts 

the attorney in the embarrassing position of contradicting 
his client, in effect impeachiing him, or laying himself open 
to & malpractice action, For this reason, it is wise for 
the attorney to protect hemself by obtaining the client's 
signature on a form such as that above, retaining it in®his 
files, and advising the client he is Keeping*tt3] it'there 
are a large number of nondischargeable debts, it is wise to 
ca the supplementary paragraph [6] indicated above, And 

if the client is proceeding in forma pauperis, supplementary 


paragraph [7] is recommended, 


2. Fees ann Costs 

&e [§9.4,18] Amounts ard Place of Filing 

Ine slGeerora: siincgeseneticlonsd rn seta is $50, 
which must be paid at the time of tiling. Filing an amend— 
ment to bankrupt's schedule of creditors after notice to 
creditors results in an additional $10 fee, Bankruptcy Act 
§40 c (3), 11 USC §68(c)(3). Under the Bankruptcy Act 


§40 c (1), 11 USC §68(c)(1), General Order No. 35(4) and 


- 


ms 


ml 
a 


ne 
% 


f Slvad ‘ Gunns aoe “sete a" 


’ 
P3 TaN + Bye x 


Ul co ebtasmuenan 45 notehact- ankessixedme snd rt tentort it 
r) agteotoe tsi af aww. 6 ie re ie ara 4 ee are Ae ~ O98 ho = ¥ 4 ais 
} / na 
By e.. me a Ae 
; i 
{ - 
f ee j Aue a oh 
Deedo Sfoeath selvet vo uid antiiosegat doctts oc saan to at e 
- A 4 


“a 


‘ ~ u se % ® 
; r+ = ore yg * pre ? < Te") - i 2 hea * 
gta att aukniats: ,evods tei} asa cova miot & to otursayte, 


< heirs: tT oh ugkceed gt- en caeltio af? sateivos bas , a9 LL'T 


. — « . 4 oS me ps ie a -< , led oo ~~ 
: ov sotw 2 I wv = aveus LOB B Bat is Oc tO rec wa © meet > | a 
, a or . os 4 
’ y i ee, a. v iz " ‘Ss 5! < ' >} NCSLBSaTS7 ¥~ stoedel F 4% sy & Si: i ft 
i 
. ~ a) ‘ * 
Mestconoiagaws .akiseqveq futolt at. gatbesoorg af tnptto ond I 


v4 des Sty Ste 


; > _ 
_~ . » - vay 
 webagme ne antillt «,.a0rl lt) to emits a ts aE: ew 2 
. 


7 ‘ : oF 


Spon nore penned «6ST OLE), 


loca yourt rules, the client may petition thrspourt to pay 
the filing fee by installments, See §9.4.20, 

The fee must be paid to the Clerk of the United States 
District Court at the time iret unless leave to 
proceed in forma pauperis Civegs by paying in installments) 
has been granted, 

A little known but significant point with respect to © 
filing fees is that if the bankrupt pays the filing fee it 
is not recoverable, However, if he borrows the fee from his 
wife, and she is not filing, or from a friend or relative, 
the individual advancing the fee is entitled to be listed 
as a priority creditor on Schedule hen, Kolb v Berlin (5th 
Cir 1966) 356 Fea 269, 


be Forma Pauperis Filing - Not Recommended 


(1) [§9.4.19] Problems, Recommendations, and Client 
Instructions 
Although the Court accepts the forma pauperis petition 

if it is filed, the attorney does the client an injustice 
in recommending it because a large percentage of clients do 
not comply with the Court's order to pay within the required 

period (customarily 6 weeks), The effect of this failure 
to pay is a dismissal of the petition, which is res judicata 


on all listed obligations, This means that the client can 


never obtain discharge in bankruptcy on these obligations, 
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ROR “THE siamsand eee wa nen DISTRICT OF CALIFORNIA 
eee Gees: DIVISION 
IN THE MATTER OF NO. 


wee eee 


PETITION TO PAY FILING 


FEE IN INSTALLMENTS 


The bankrupt above named respectfully represents that: 
18 
He is presenting for filing herewith a voluntary 
petition in bankruptcy, 
| Mae 
He is presently without money to pay the filing fee: 
in connection with his petition, and is unable to obtain the 
money 
(Insert reason if your District so requires ) 
BeCAUSS eS) RIE Suman iat yer retmre gtr ten outils. te ean Gt ine re ame 
IaH E 
Gees therefore necessary that he pay the fee in 
installments, 
IV 
He proposes to pay the fee in suitable monthly 


installments in order that the fee be paid by date of discharge, 


WHEREFORE, petitioner prays that his said petition in 
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bankruptcy be accepted for filing without nay et Ofetii ne 


fee; and that the Court fix amount and date of installments 


to be made in payment thereof, 


(Signature of bankrupt ) 


(Typed name of bankrupt) 


State of California 
County of 


Lon4 te _UNAES ae Bete R RAR e the 4: » person named in 
— (Name of petitioner) 
foregoing petition, do hereby affirm that the statements 


contained therein are true and correct, 


(Signature of bankrupt) _ 


(Typed name of bankrupt) 
Subscribed and sworn to before me on wlom 


Se of novary) 
a name of oF actary) 


Notary Public for the 


State of California 


(SEAL) 
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Makelore the client is completely aware of t ,) 3e see 


Cowans §237 

The client should be advised that many collection 
agencies check on all dismissals, and institute attachment 
proceedings and other harassing tactics immediately upon 
obtaining notice of dismissal, 

If client can raise part of the fee, and the remain- 
ing amount is under an attachment that can be lifted by an 
application to the Court to declare levy void and to direct 
creditor to release same, attorney may recommend that client 
file in forma pauperis and ask the court to allow the 
released levy to apply on the filing fee: . 

However, it should be made clear that in almost every 
case forma pauperis filing is not advisable, and that if 
there is any possible source from which client can raise | 
the $50 necessary to pay the complete fee, he should do so, 


(2) [§9.4.20] Form: Petition To Pay Filing Fee in 
installments 


Note: This form is referred to as Petition for Leave 
to File Without Prepayment in the general instructions by 
clerk of the court in §9,4.5. 

Copies: Five - - three originals filed with the 
Bankruptcy Petition, one for client, and one copy retained 


for file. 
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COMMENT: The Clerk of the U. S. District Couft 1s authorized 


to accept the petition rom ernie when it is accompanied by 
an application of the type set forth above. See General 
Order 35(4). Some districts demand specific facts to 
substantiate the installment payment request. However, 
this demand is rare, Remember that this application must 
be verified. See Cowans §§1178-1179, Remington Form 202203, 
(3) [§9.4.21] order 35(4)% General orders in 
Bankruptcy 
(4) The petition in a voluntary proceeding under 
Chapter I to VIL or Chapter XIII of the Act may be 
accepted for filing by the clerk if accompanied by a 
verified petition of the bankrupt or debtor stating 
that the petitioner is without and nee the 
money with which to pay the filing fees in full at the 
time of filing. Such petition shall state the facts 
showing the necessity for the a Taide ODstnemiia ne 
fees in installments and shall set forth the terms 
upon which the petitioner proposes to pay the filing 
fees. 
a. At the first meeting of creditors or any adjourn- 
ment thereof, the court after hearing and examination 


of the bankrupt or debtor, shall enter an order Tec 
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the amount and date of payment of such WF staliments. 
The final installment shall be payable not more than 
six months after the date of filing of the original 
petition; provided, however, that for cause shown the 
court may extend the time of payment of any installment 
for a period not to exceed three months, 
b. Upon the failure of a bankrupt or debtor to pay 
any installment as ordered, the court may dismiss the 
porceeding for failure to pay costs as provided in 
section D9, sub. g Of the Act, If a proceeding is 
dismissed or closed without the payment of the filing 
fees in full, the amount collected in installments, 
including any payment made at the time the original 
petition is filed, shall be divided between the clerk, 
the referees! salary fund, the referees! expense fund 
and the trustee, if any, in the same proportion as 
such filing fees would be distributed if paid in full, 
Ce No proceedings upon the discharge of a bankrupt 
or debtor shall be instituted until the filing fees 


are paid in full, 


(4) [§9.4.22] anbkermits Procedures 
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3- [§9.4.23] Sample: Attorney's Notice to Creditors 


Copies: One to each creditor, and one that contains 


names of all notified creditors for file, 


Vo 
we : 
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hh Sy 


soktoh ia! prada, 


to bsfiutton fis to a 


‘(Name and address 


— wee 


Gentlemen: 
HW OBE SU ere Ckshiabeyey Aidethy Hmm has 


retained this office to represent him in his petition in 


bankruptcy # | > at District Court, 


ey a A a De se cet pe ore ee ee ee ee ee 
(Address) (City) : (Name of petitioner) 

Neselistede vous cee (1) eee enn creditor, Please 

secured/unsecured 
address further communications with regard to =| 
(Name of 

xh WUD tehew BUS sod gation to thissortice sw insorderatc 

petitioner) 

deal in an equitable manner with Vs 


obligations, we would like to hear from you as soon as 

possible if for any reason you feel that your obligation 

should oo be discharged by this petition in bankruptcy, 
Sincerely yours, 


Signature of attorney 
Typed name of attorney 


Attorney at Law 
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COMMENT: This brief notice serves a two-fold purpose, To 
Some extent it may relieve the client from continued harass- 
ment by his creditors, and, if the communication is returned, 
it puts the attorney on notice that the client may lose his 
discharge due to improper scheduling, so he can take steps 
to remedy the Situation, The final sentence may result in 
the attorney obtaining at an early date information which 
will be necessary in the event of a later nondischargeable. 
lawsuit. The creditor will probably appreciate such a 
notice, since it may often save the expense of an attachment 
which would later be voided by the Bankruptcy court, 


4. {[§9.4,24] Sample: Letter to Client That Creditor 
Notice Returned 


Copies: Two -- Original to client and copy for file, 
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BBLPT Yok Yood bes tnstic of [aukyltO -= OWED FeSeeee 


(Name and address of client) (Date) 

When our office prepared and filed your bankruptcy 
papers, we communicated with all the creditors whose names 
you gave use 

of our communications been 

One/Several has/have _ 
returned to this office by the Post Office because of an 
incorrect address, This means that the official notice sent 
by the Court was also not delivered. As I explained to you, 
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receive notice of your bankruptcy, you remain obligated to 
him even after you receive your discharge in bankruptcy. 
He can sue you, obtain judgments against you, and attach 
your wages long after you think you have been discharged. 
We must remedy this situation as soon as possible, 


Please make a greater effort to obtain the addresses of: 


(List names of creditors whose notices were returned) 


As soon as you have found the proper address(es), 
telephone me or stop in at the office and bring the correct 
address(¢s) with yous. We will then take the necessary steps 


to advise the Court and these creditors so that you will be 
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IV.34 
protected against them by your discharge in bankruptcy, 
Please remember that failure to get this information 


promptly can prove very expensive, 


Sincerely yours, 


Signature of attorney) 
typed name of attcrney) 
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conan: The advantage of the attorney ek a his own 
notices to creditors is that he will thereby be advised if 
the addresses are inaccurate, It is not the responsibility 
of the Court to keep the attorney so informed, When the 
address is obtained, the attorney may amend the shcedules 
to insert the proper addresses, However, such amendment 
does not provide the creditor with notice, and it is the 
responsibility Bie i: attorney to see that the creditor is 
notified, 

Cowans Bankviptey Law end Practice recommends that 
the attorney: 

1, Obtain one of the printed or mimeogrephed notZces 
of the first meeting of creditors, if available, 

Ce HeONdse TaD y: certified or registered mail, return 
receipt recuested, 

For a full discussion of the ramifications of the 
nonscheduled or improperly scheduled debt under Bankruptcy 
Act §17a(3) (11 USC §35(2)(3)).See Cowans §§463-471. 
ory [$904.25] Delayed Filing of Schedules or Statement of 

Affairs 

Delayed filing of schedules or statement of affairs is 
permissible under Bankruptcy Act §7 a (8) (11 USC §25(a)(8)) 
ie tthe pankrupt files a list of all creditors and their 


addresses with his application, See §9,4,28, The Court 
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nota)ies the creditors on this list of the ive meeting. 

It is unwise, unless time is. ofithe.essence (es8o5 
4f ahother wage attachment would mean that the client would 
lose his job) to file the petition before preparing and 
filing the schedules and statement of affairs, because 
there is the risk that the statement of affairs will not be 
filed five days before the first meeting, as required by 
Bankruptcy Act §7 a (9), 11 USC §25(a)(9)o-" There is¥an 
added inconvenience of preparing two lists of creditors, 
one given to the court with the petition, and one in the 
liability schedules, 

Procedures va ary as to the application for and granting 
of permission to delay filing, In some jurisdictions the 
delay is granted by the Referee, and in Pree by the 
District Judge, It is wise to check with the Clerk of the 
Us Oembiuscx nee Court in the District where the petition will 
be filed, to determine the procedure to follow, 

It is recommended that both an application arid BOrdGr 
be prepared. See Cowans §809; §§9.4, 26-27. 


a, {[§9.4.26] Form: Application for Order Extending 
Timesrore yi ling ‘or Filing Schedules 


Coples a woes One original filed with order and list 


Gfecredi tore and copy [orm fics, 
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BOR THF g Gasset ae a ae DISTRICT CF CALIFARNIA 
Peg tne, DIVISION 
IN THE MATTER OF No 


APPLICATION FAR ORDER 
EXTENDING TIME TO FILE 
Bankrupt BANKRUPTCY SCHEDULES 


mw eee 


The bankrupt above named respectfully represents that: 
ut 
He is filing herewith a voluntary petition in 
bankruptcy, and that with that petition he is filing a list 
of Ces his creditors and their addresses, 
ier 
He has been unable at this time to complete ee 
tion of his schedules because of the length sn complexity 
of the schedules, and because of the need to file the 
seruteiees immediately, 
WHEREFORE, petitioner prays for an extension of time 
upto. and: inciuding (lie ee day of ie ee Lo ees BO 
file said schedules, 


Dated: Signature of Bankrupt) 


SSS SS SS “(Typed name of Bankrupt) _ 
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>». 
) Note: ‘There is no statutory requirement that this 


application be Wer diated. Doe ts wise, however, to ascertain 


the rule in the district in question. (See Cowans §1192, 


Remington Form 212,) 


be [§9.4.27] Form: order Extending 
Bankruptcy Schedules 
EE GULES 


Time for Filing 


Copies: Two: Original filed with application and 


list of creditors and copy forifile. 
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UNITED STATES DISTRICT couRT 


FOR@THE pian OF CALIFORNIA 
OU nas. DIVISION 
IN THE MATTER OF Noe 


aa eat ay eae re) ORDER EXTENDING TIME 
FOR FILING BANKRUPTCY 
Bankrupt SCHEDULES 


Good cause having been shown in the ex parte 
Aner y Sia of petitioner herein for an order extending 
time to file bankruptcy schedules, this day filed, 

IT IS ORDERED that the time within which petitioner 


may file schedules is extended to 
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COMutNT: This order should be attached to ma Application, 


See Cowans §1193, emington Form 2r3s 


Co [§9.4,28] Annotated Form: List of Creditors 
ee LS Ole Cr ea hGOt a 


Copies: Three: Two originals sent to the Clerk of 


the U.S. District Court with application and order, and one 


for files: 
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Re Viet 
eG 
-p, Sherrie PROCEDURES ® 
Wy IN een Restraining Orders and Orders Avoiding Liens 
In many cases, state court actions are not automatically 
stayed by bankruptcy, Therefore, the attorney for the 
bankrupt must move in Bankruptcy Court for a stay of the 
state court action under the authority of Bankruptcy Act 
§lla, 11 usc § 292.', which provides: 
A suit which is founded upon &@ claim from which a 
ateeneres would be a release, and which is pending 
against a person at the time of the ptpkilawe¥er Yehe () 
petition by or against him, shall be stayed until an 
adjudication Oe oie dismissal of the petition; if such 
person is adjudged bankrupt, such action may be 
| further stayed until the question of his discharge 
is determined . 
After the question of discharge is determined, the attorney 
must promptly plead the discharge as an affirmative defense 
in the state court. A form for requesting a stay follows 


in §9.4.30. If the debt is nondischargeable, a stay will 


not issue, 
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Potne have extended ane protection of wens Act 
Se Eile i he aycte: § 29a, vo allow restraining crders to issue 
also in Seite ac omer ee after the petition has been filed, 
Bankruptcy of Mastin (DC ND Als 1958) 165 F 506, 

The procedure with regard to vemperary restraining 
orders customarily involves three stages. First, the 
bankrupt seeks, ex parte, a temporary restraining order and 
an order to show cause) which are served upon the creditor 
and the sheriff, Second, a hearing is held, (The attorney 
should attempt to have the hearing scheduled to coincide 
with the first meeting.) Third, another temporary restraining 
order is issued after the hearing to restrain the creditor 
until the ruling upon the discharge, 

Section 67a of the Bankruptcy Act, 11 USC §107@, states: 

(a)(1) Every lien against He property of a person 

obtained by attachment, judgment, levy, or other legal 

or equitable process or proceedings within four months 
before the filing of a petition ,.. under this Act by 
or Srrneye een person shall be deemed null and void 
if at the time when such a lien was obtained such 
person was insolvent...,. 

The debtor may make use of this section to obtain 
release of attachments on wages or other exempt property 


instead of following the procedures set forth in §9,3,13 
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dealing with claim of exemption. A form of Appeication 
To Declare Judicial Lien Invalid is set forth in §9.4.33 
below. 


&. [§9.4.30] Form: Applicaticn.To Stay State’ Court 
Actions 


Copies: Original filed with court elerk, one-for 


each credit crormreandurorut1 lee 
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Attorney for Bankrupt 


UNITED STATES DISTRICT couRT 


FOR THE see eee DISTRICT OF CALIFORNIA, 
Hah eolpea Gear DIVISION 
IN THE MATTER OF No. 


sme ees ee 


So ee eee ee eee APPLICATION TO STAY 
STATE COURT ACTIONS 


Bankrupt 


PL Omerce 
eles 
On that date there _ _ pending against him the 


was/were 


following action(s) in the court(s) indicated below: 


Name of Plaintiff Court Case No. 
TIT. 
Fach of these action(s) _ _—=_—s a& sed on a claim 
is/are 


rovable in bankruptcy that would be barred by a discharge 


in bankruptcy, Unless the plaintiff(s) named above 
is/are 
4 = 
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restrained from proceeding with _ action(s) against 
his/their 

applicant until the question of applicant "surienteco:dis— 
charge is determined, applicant will be deprived of benefits 
to which he is entitled under the provisions of the Bank- 
ruptcy Act, 

WHEREFORE, applicant prays that this Court enter its 

rder staying the Sein to actions pending 


determination of applicant's right to a discharge in 


bankruptcy. 
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COMMENT: The following points must be cOvered in ‘this 
application: 

1. The party sought to be restrained is not the state 
court, but the Cahedtcone 

2. Since Bankruptcy Act §1la, 11 usc §29a);, is 
applicable only to dischargeable debts, the 
application is defective unless it contains an 
allegation of dischargeability, 

3e The application must contain an allegation that 
the benefits of the Bankruptcy Act will be lost 
if the order is denied, 

‘Le Since discharge is not automatic, it is impreper 
to request a delay "until discharge is granted," 
but instead the request should be couched in terms 
like "pending determination of applicant's rights," 


See also Handling a Bankruptcy Case, Demonstration 


Case File,(Cal, CEB 1963, 


be [§9.4.31] Form: Order To Show Cause on 
Application To Stay State Court 
Actions, and Temporary Restraining 
Order was 


Copies: Original filed with court clerks, one copy 
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UNITED STATES DISTRICT couRT 


RORy THE piece pesa ho DISTRICT Oi CALIFORNIA 
RE ete DIVISION 
IN THE MATTER OF No. 
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ORDER TO SHOW CAUSE ON 

APPLICATION TO STAY STATE 
Bankrupt. COURT ACTIONS, AND 

TEMPORARY RESTRAINING ORDER 
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attorney(s), agents, servants and employees are stayed 
from taking further proceedings of any kind against the 
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Name of Plaintiff Court Case No, 
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COMMENT: Personal service of orders to show cause is required 
in the Northern District of California, It is possible that 
in other districts service by mail may be acceptable, It 
would be wise to ascertain the policy in the district in 
which you file, 
(See also Handling a Bankruptcy Case, Demonstration 


Case File.(Cal CEB 1963, ) 
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IN THE MATTER OF No. 
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IV.53 
(Insert if appropriate) 
Respondent 20% Sun cy isnames are Lees el aAl leds Tort. Losany 
(Name of respondent) 
pleadings in response to the application, as required by 
the Order to Show Cause, and failed to appear at the hearing, 
in the premises, 

The Court being fully advised/ it appearing that 
service of the application to stay state court actions and 
the Order to Show Cause have been duly made on all 
respondents, and good cause appearing therefore pursuant 
to section lla of the Bankruptcy Act (11 usc §29a)) 

IT IS ORDERED, that pending determination of the bankrupt's 
‘right to a discharge, the below named plaintiff(s),  _ hae: 

his/their 
attorneys, agents, servants, and employees be, and they 


hereby are, stayed from taking further proceedings of any 


kind against the above-named bankrupt in certain 


—— 


his/their 


action(s) set forth below and now pending in state courts 


indicated below: 


Name of Plaintiff Court Case No, 
Dated 


tenet ce a 


(Signature of Referee) 
fyped name of Reteree) 
Referee in Bankruptcy. 
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(See also Handling a Bankruptcy Case, Demonstration 


Case File, pp.82-84./cal CEB 1963}, ) 
do [§9.4.33] Forn: Application Yo Declare Judicial 
Lien Invetid 
Copies: Original filed with court clerk, one for 


each creditor, and one for file, 
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Attorney({s) for Bankrupt 


UNITED STATES DISTRICT COURT 


FORTHE re eee et ee DISTRICT OF CALIFORNIA 
RATES on aes DIVISION 
IN THE MATTER OF No. 
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APPLICATION TO DECLARE 
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Bankrupt JUDICIAL LIEN INVALID 


respectfully alleges; 


(Name of bankrupt) ~ — 
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Applicant is the above-named bankrupt, 
EL 
His Voluntary Petition in Bankruptcy instituting the 


above proceeding was filed herein on oa) eee 


(Repeat paragraphs for each ifen renumbering as necessary ) 
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State of California, and described as follows: 


(Insert when appropriate) 
[Iv] 
At the time the attachment lien arose, applicant was 
insolvent within the meaning of the Bankruptcy Act, 
(Insert when appropriate) 
(VI 


Applicant has claimed the above-described 


LRN eI SLR MCAS I) thot Toh SS in this 
bankruptcy proceeding, 
[vr] 

By virtue of the facts as above alleged, the above- 
described attachment lien is null and void under §67a of the 
Bankruptcy Act. a USC 107(a)’. | 

WHEREFORE, applicant prays that this Court enter its 


Order declaring the above-described attachment lien(s) void 


under §67a of the Bankruptcy Act,‘11 USC 107(a). 
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See also Handling a Bankruptey Case, Demonstration 
Se MUUCH CaS 


Case File (Cal CEB 1963}. 


ee [§9.4.34] Form: Order To Show Cause On Application 
to Declare Judicial Lien Invalid 
SEES Suciciai Lien Invalid 


Copies: Original filed with court clerk, one copy 


for each creditor, one for file. 
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Attorney(s) for Bankrupt 


UNITED STATES DISTRICT COURT 


FOR STH oe ee te me te DISTRICT OF CALIFORNIA 
ieee ee DIVISION 
IN THE MATTER OF Noe 


we meee 


ORDER TO SHOW CAUSE UPON 
APPLICATION TO DECLARE 
Bankrupt JUDICIAL LIEN INVALID 


Ce eet eet ee ed 


lien invalid, and good cause appearing therefor, 


IT IS ORDERED, that on py dee Eas Monee: 
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should not be granted, and why this Court should not enter 
its Order declaring invalid the attachment lien referred to 
in the application, and why any further Orders that are proper 
should not be entered in the premises, and 


IT IS FURTHER ORDERED, that if the respondent intends 


to contest or resist the application of 
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date set for hearing on this Order to Show Cause; and 
IT IS FURTHER ORDERED that service of this Order to 
Show Cause shall be made forthwith, by service of a copy of 


this Order and a copy of the application of 


ees, 


SRP ay he ee oe ee 3 and 
(name of creditor) 


IT IS FURTHER ORDERED that service of this Order to 
Show Cause be made personally forthwith and with it a copy 


of the application of » 28 follows: 


See ye eee 


(name of bankrupt) 


c/o 


(name of creditor's attorney) — 
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(address of creditor's attorney) 
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Referee in Bankruptcy 


| : 7 | | - Ms : 
a Jo- ed sebeo eddd go 83 fries saat “ca ‘sia uN 


< . ZOVYqOS Sto esbyian wef fa ies pe trace seis 


7 = 


Fur | | , _ es 
a oo 2 a. ye fe no btestiqgs sdf So Ygoo) 8 Bae Fenn 
(Sgusined io Saaay . iw 


texbaoqusi mo ,Oilsvnt weil fatothu, dove eaten 


t..w 
(toe thets To Sear) 


i oF t9is90 arid to sslvisca TEAS “CHAZAAO Hines Sea 


4 < ae od 
‘ 


) Wios 8 Fo ditv bus noivdsrot “wlisioeteq shan sé Game 


sawatllet as , to nolisotlage amy Fo 


a ; is Ftp ce ‘> +} 
soe @ » 2 A ~~ dee “ad @ 
( au eT? 2 t~ t) 

\ - 

mr \ 

— — y — _ ee - —_ _ qo 

re Pe > -~ _ 
, U4 at ~ S EAs) Gee < Li TT OF J 


— — —— 


iis ana co iehie | 
hrwe a ‘9 : i pf > Oe tee 
a c a ae 7 Te — — (es eA Rens - ae po ml 
xu ads va a) : (ae aT. 20 SoMa Bai 
va ial i if : ? ; 


Py, * . a 
~IV.60 
COMMENT: Personal service of orders to show cause ig 
required in the Northern District of California, It is 
possible that in other districts service by mail may be 
acceptable, It would be wise to ascertain the policy in the 


district in which you file, 


(See also Handling a Bankruptcy Case 


Demonstration Case File (Cal CEB OGG H i) 


fe [§9.4.35] Form: rder Declaring Judicial 
Lien Invalid 


Copies: Original filed with court clerk, one copy 


for each creditor, one for file. 
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Attorney(s) for Bankrupt 


UNITED STATES DISTRICT COURT 


FOR) THE Simeone a DISTRICT OF CALIFORNIA 
bg Meta et DIVISION 
IN THE MATTER OF No» 


ORDER DECLARING JUDICIAL 
LIEN INVALID 


This matter was heard on Aesldy, a Bie 
eM,, before the undersigned Referee in Bankruptcy, 


in his courtroom, 


patter Veet Sees Ro ee SS eS meee a ee 


on the application filed by the above-named bankrupt to 
declare a judicial lien invalid and the Order to Show Cause 


issued thereon, Applicant appeared 
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mes ee 


Respondent failed ‘to appear and failed 
(name of creditor) “es 


to file any pleadings in response to the application as 
required by the Order to Show Cause. The Court being fully 


advised, it appearing that service of the application and 


the Order to Show Cause issued thereon has been duly made on 


the respondent, and good cause appearing therefor, 


IT IS ORDERED, that that certain. judicial.lien, arising 


under writ of attachment issued out of the action described 
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below, is null and void under §67a of the Bankruptcy Act, 
11 usc §107(a): 


Name of Plaintiff Cour Case No. 


comme Ce ed em ee 


IT IS FURTHER ORDERED, that without limiting the 
generality of the foregoing, such judicial lien is null and 
VOldsaceacatdnstatne followings descr bed aa sss 

real/personal 
property: 


(Describe property) 
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Dated: (Signature of Referee) 


Referee in Bankruptcy 
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(See also Handling a Bankruptcy Case, Demonstration 


Case File, pp.86-88 (cal. CEB 1963}. ) 


2. Preserving Assets After Filing 

&@. [§9.4.36] Purchasing Property from the Trustee 

In some cases, assets can be salvaged after filing by 
purchase of them from the bankruptcy estate by the bankrupt 
or his spouse. But, of course, these opportunities will be 
limited because of the bankrupt's inability to raise sub- 
stantial cash shortly after filing, 

A typical situation in which it may be advisable to 
attempt to purchase from the trustee is when tankrupt owns 
an automobile valued in excess of the $350 permitted by 
CCP §690,24, The trustee's market is a wholesale one, yet 
che vehicle's value to the bankrupt is often the retail cost, 
Thus, the bankrupt's offer of the lower wholesale book value 
(often Kelley's Blue Book), less any encumbrance, may very 
well be the best offer the trustee can obtain, By selling 
to the bankrupt, the trustee saves the expenses of sale and 


storage, and thus the bankrupt's estate is also benefited, 


De [§9.4.37] Arranging for Abandonment of Burdensome 
Asset. 


The trustee is not expected to take possession of or 


sell any asset whose sale will not benefit the bankruptcy 
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ae the unsecured creditors, a benefit 
the bankrupt who, for example, failed to sl properly 
recorded declaration of homestead at the time of Pibkings 

iene purposes of illustration, assume bankrupt owns 
real property having a fair market value of $15,060, valid 
liens or encumbrances of $14,000, and therefore an equity 
of $1,000, This could be a case for purchasing the equity 
from the trustee, See §9,4.36. However, it is more 
properly a burdensome asset case as few real estate sales 
can be made in bankruptcy courts without the services of 
real estate brokers whose commissions normally are six 
percent, or, in this case, $900. The $100 margin, in view 
of other expenses of sale, is insufficient to be of benefit 
to the general creditors. The asset is therefore burdensome, 

Such ai. asset may be properly abandoned by the trustee 
on written application by the bankrupt. If the trustee 
agrees, the referee will make the order of abandonment ex 
igehseeer, Otherwise, the order can be made only on noticed 
hearing. See $§9.3.33, 963e35-37 for further discussion and 


forms, 


3. First Meeting of Creditors 
Gn eeinet nite ONSmuOmGLLen. 


(7) [§9.4,.33] Sample: Letter to Client Advising Him 
of First Meeting 
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for the first meeting of creditors in your matter, 
The meeting will be held in Referee Vs 


ed 


courtroom, 9 


Se ene ee ee eee 


As I previously advised you, it is required by law that 
you be present at the time of the first meeting of creditors, 
I will meet you in Referee 's courtroom 


(at approximately = _— _.M,., on Pigs) : 


In the meantime, please do not hesitate to call if you 
have any questions concerning this matter, 
Sincerely yours, 


Signature of attorney) 
Typed name of attorney) 
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ot et 
cones Your client will receive a notice » ‘the First 
Meeting from the referee assigned to the case, Many attorneys 
prefer to follow up this notice with a reminder ietter of 
their own, A returned letter may serve as a warning that 
the client has moved and possibly has not recoived the 


court's notice, (See Handling a Bankruptcy Case, Demonstration 


Case File (Cal CEB 1963.) 


(2) $964.30] Instructions Checklist 
Often his appearance at the first meeting of creditors 
is the only court appearance the client will have made, It 
5 likely he wlll be extremely nervous, An explanstion in 
detail of the procedure is often reassuring, Points that 
should be covered in counseling the client prior to the 
first meeting (either at the initial interview or at a 
second interview shortly before the first meeting) are: | 
1. That his attorney will be present at the counsel 
table in the courtroom, 
Cre Loe Nemes Cree a UrOCCOUnCw Sse UT eh SO, te mia 
be on time, 
3. That he will probably be asked the following 
questions: 
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Whether he is married and whether Dives with 
his wife 

His telephone number 

Where he works 

Whether he read all his papers before he signed 
them 

Whether the papers are correct to the best of 
his knowledge 

eve he listed all his creditors 

Whether he listed all his assets and property 
Whether any property or assets in his wife's 
name or His seem ce te name is not listed 

What kind of car he drives 

Whether the family has more than one car or the 
use of another car 

Whether his wages are under attachment 

Whether he had any money in the bank when he 
filed his papers 

Whether anyone owes him more than $100 

Whether anyone is holding property for him 
Whether he has been in bankruptcy before 
Whether he has ever owned any real property 

If he owns his home, what is it now worth and 


what dces he ove on it 
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Whether he was actually residing in LD home when 


it was homesteaded 


If he rents, whether the landlord is related to 


him, Whether he has an agreement with the owner 
whereby he can later buy the property 

Whether he has an interest in any other real 
property 

Whether he has transferred or given away anything 
of value in the last year and, if he made a transfer, 
what he got for it 

Whether he expects an income tax refund 

Thateitane fee receive an income tax check, he 
must not cash it. He must hand it to his attorneys 
or hold it until the trustee appointed at the first 
meeting tells him what to do with it. 

That he should bring papers, such as the following, 
to the meeting: 

Legal papers concerning lawsuits either pending 

or adjudged against client 

Deeds or legal papers on any real property in 
which client has any interest (e.g., title 
insurance policies) 


Declaration of homestead 
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2 d. Leases Jd 
e. Insurance Dolvedae 
f. Bank books or savings & loan passbooks 
de ay or bond certificates (if any) 
h. Records 
6. That he should Study his copy of the schedules to 
refresh in his mind the answers to the questions 
he will be asked, 
7. That he should answer questions frankly and openly 
and tell the truth. Make it clear that he can 
lose his discharge or be Subject to penalties for 
contempt of court. Tell him that he may invoke 
the 5th Amendment privilege against sereeine eee 
tion but that he will probably lose his discharge 


for doing so.* 


™» = 
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Bankruptcy Act §14c(6) (11 USC $32c(6)) makes refusal to 
answer a material question approved by the court a ground 
for denial of discharge. Cases have held that failure to 
answer such questions under a claim of privilege justifies 
denial of discharge. But see Garrity v New Jersey (1967) 


35 Lw 4135, 3 Spevack v Klein (1967) 35 Lw A140, : 
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2 If his wife has also filed, that she wiil be called, 
but probably asked only if she would give the same 
answers as her husband (unless she works or has 
assets of her own). 

10, Be SURE to tell the client where the courthouse is 


and, if possible, how to get there and where to park, 


See Cowans §§891-903, 


be [§9.4.40] Role of the Attorney 
The attorney's role at the first meeting is to prevent 
certain things from going wrong that would endanger his client's 
SONAREESES 5 Loli: seeing that his client is present on time, 
properly counseled, and that all necessary papers are available. 
Typical situations CERIN attorney's presence include: 
(a) The court may issue an order that the bankrupt turn 
: 
over property he no longer has and can no longer obtain to 
the trustee, If the objection on the grounds that the bankrupt 
no longer has the property is not raised at this time,it may 
be considered waived, and refusal to obey the order can be a 
ground of objection to discharge ‘see Cowans §892). 
(ob) A finance company may press the client to reaffirm 
at the first meeting. The attorney would be able to counsel the 
. client against reaffirming, 


(c) The client may appear to be concealing facts or 
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(d) Often documents appear at the first meeting that 


may reappear in later nondischargeability suits, The first 


meeting is a good time for the attorney to examine them, 

(e) The attorney may also learn of possible grounds for 
objections to discharge and be better able to answer them 
when they are tried, 

He should be prepared to examine documents, such as 


financial statements made by his client to finance companies, 


which may be the subject matter of later nondischargeability suits. 


He should also be prepared to protect his client with customary 
court procedures (objections, motions, etc,), if he feels 
examination is imporper or that the referee has ruled improperly 
on & rei of law, but since the first meeting is Fee ee 
abs! nature, he should guard against turning it into a full-blown 
trial on the merits, 

Cooperation with the trustee where such eooperation will 
not harm his client is advisable, since it may favorably 
affect the relationship of the client with the trustee. See 


Cowans §897. 


ec, [§9.4.41] Procedure at the First Meeting 
There is a sequence of events generally followed at the 


first meetings of creditors, However, this sequence may 
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vary Ca the jurisdiction, and it is recommended that the 


attorney attend one or two first meetings at the Bankruptcy 


Court in his area before he appears to represent a client, 


This will give him an opportunity to familiarize himself 


with procedures which may be unique to his area, 


The customary sequence of events: is: 


1. 


Ze 


3 


questioning of client by referee, 

appointment of trustee, 

questioning of the client by the trustee (In some 
jurisdictions, no trustee is appointed in no-asset 
cases.), 

questioning by individual creditors or their 


representatives. 


3. [§9.4.42] Amending the Petition, Schedules, or Statement 


of Affairs 


The permission to amend filed bankruptcy papers and the 


proper procedure for so doing are set forth in General Order 


NO gle. 


which states: 


The court may allow amendments to the petition 
and schedules on application of the petitioner, 
Amendments shall _ printed or written, signed 
and verified, like original petitions and schedules, 
ander Vedi nwt rl nid Cace sue lis mie mee are made 


to separate schedules, the same must be made 
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separately, with proper references, In the 
application for leave to amend, the petitioner 
shall state the cause of the error in the paper 
originally filed, 
Examining the elements of this order shows: 
1. This permission is discretionary with the court, Generally, 
amendments are permitted when errors or omissions occurred 
unintentionally, and when application for permission is made 
within a reasonable time, 
2- The form of amendment is important. A proper procedure 
would be to file a signed and verified paper indicating at 
Fen gi that it is a "Schedule _ as amended," Note that 
amendments to separate schedules require separate pages, 
gaara tee can thereby be attached to the appropriate 
original schedule, 
3. The general order indicates that an application for 
leave to amend should be filed, and that it should set forth 
the reason for the amendment. A form is set forth in §9.4,45, 
a, [§9.4.43] Amending Asset Schedules 
The most common reason for an amendment of asset 
schedules is to include an omitted claim of exemption in 
Schedule B-5 although occasionally an amendment is necessary 


to avoid statutory sanctions such as objections to discharge 
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for failure to include a material asset in the vankrupt's 
schedules. Bankruptcy Act §4e(1), Lie USC AG2(c) (Ir). wilt 
is necessary that the amendment be made seasonably, i.,e., 
"while - the property is still in the hands of the trustee, 
unaffected by adverse rights." Collier 76,08 at 131; 
Goodman v Curtis (5th Cir 1909) 174 F 644; Bankruptcy of 
Fowler (ED Pa 1940) 35 F Supp 9. Cases hold Thee when the 
omission is eee rather than the result of mistake 
or excusable neglect, the amendment will not be permitted. 
See Cowans §941, 

rene the asset schedules will not protect the 
eet enee of the client whose attorney has failed to declare 
& homestead prior to filing the petition in penences 
ree Bankruptcy Act §6 (11 USC §24) requires penerence to 
state exemption laws and their porcedural requirements, 
However, where the formal state requirement is merely the 
filing of a claim of exemption in the state courts, listing 


on & B-5 schedule is sufficient. As indicated above, exemp- 
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tions are not automatic and must be claimed affirmatively on 
Schedule. B-5. If property is not so claimed, it cannot be 
- get aside as exempt by the trustee. Nor can property be 


claimed exempt if it is not disclosed in the asset schedules 


(B-1 through B-4), However, an oversight, such as failure 
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to claim homesteaded real property exempt on Schedule B-5 


normally can be cured by amending that schedule, In view 
of the Bankruptcy Sourt's status as an equity court and in 
light of the purposes of both the Bankruptcy Act and the 
exemption statutes, the laws are liberally construed and 
amendments are usually AR Ce long as the omission was 
an innocent one, Bankruptcy of Roark (ED Ky 1939) 28 F Supp 


515; Bankruptcy of Fowler (ED Pa 1940) 35 F Supp 9. 


be [§9.4.44] Amending Liability Schedules 

The purpose of amending liability schedules is, of course, 
to avoid the problem of the unlisted creditor on whom the 
discharge in bankruptcy has no effect under Bankruptcy Act 
§17a(3). (12 USC §35(a) (3). The problem of when the amend- 


ment is sought is crucial in this area since an undue delay 
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can effectively deprive the creditor of his right to object 
to discharge, If the amendment is made after the first 

in which 
meeting in a case /...¢ there has been a trustee appointed, 
the creditor is deprived of his choice as to trustee; if 
the amendment is made after the time for filing claims has 
expired, he has lost almost all his rights, For these 
reasons, amendment after the first meeting will be allowed 


only upon showing of good cause and will almost never be 


allowed after the time for filing claims has expired, except 
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in a few rare no-asset cases. See Collier ay eAtwiay- 
Amendment is not permitted to exclude a debt ‘that- was 


duly listed even though the debt is nondischargeable, 


Bankruptcy of Bernard (2d Cir 1922) 280 F 715, 


Ce Procedures 


(1) [§9.4.45] Form: Application for Leave To Amend 
Schedules 


Copies: Two: One Original Tiled with bankruptcy 


clerk, and one for file. 
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Attorney(s) for Sankrupt : 
UNILTEDY STATES. DISTRICH COURT 


FOR UTE Or oe ade DISTRICT OF CALIFORNIA 


IN THE MATTER OF 
APPLICATION FOR LEAVE TO 


AMEND “SCHEDULE(S)) au me 


respectfully alleges: 


em meeeee eee 


Applicant is. the above-named bankrupt. 
cele 


His Voluntary Petition in Bankruptcy and Schedules of 
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WHEREFORE, applicant prays for leave to amend Schedule(s) 
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Signatre of applicant 
Typea neme of avplicant 


Signature of attorney) _ 
typed name of attorney 


Laaderacneteyes 2 2 ey 
(Name of applicant) 


ceo 


» y 


Veo 
COMMENT: Note that the form includes the elements contained 
in General SERGI Ceo 2B abe aaa case has been referred to a 
referee, the papers should be filed with him, Although they 
may also properly be filed with the clerk of Ccurt, to do 
So might cause confusion and delay in attaching the amend- 


ment to the schedules, See Cowans §§943, 1194, 


(2) [§9.4.46] Form: order Granting Leave To Amend 
Schedules 


Copies: Three--Two original copies filed with referee, 
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UNITED STATES DISTRICT COURT 


FOR IE PARR hoae ee DISTRICT OF CALIFORNIA 
RR SEE DIVISION 
IN THE MATTER OF No. 


Bl sa iS i Yall sl Non oa ORDER GRANTING LEAVE 
Bankrupt TO AMEND SCHEDULES 


eee eee —_ — ef sie ee — 


before the undersigned Referee in Bankruptcy. Good cause 
appearing therefor 
IT IS ORDERED, that applicant be granted leave to amend 


Schedule(s) ° 


Referee in Bankruptcy 
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gy [§9.447] Amendments | > 
i safest and simplest way of ensuring that the 
smendment takes the proper form is to use the relevant 
official schedules that: need to be amended, inserting the 
word "Amended" before the title of the schedule. When the 
original schedule contains several pages, it is generally 
sufficient to file an amended final page with amended totals. 
In any event, remember that General Order 5(3) requires 
that: "Each paper filed shall contain a caption setting 
forth the name of the court, the title of the proceeding, 
the docket number, and a brief statement of the character 
of the paper." 
Note also the requirement of General Order 11 that 
amendments to separate schedules must be made separately. 


Fnter each amendment of a different schedule on a separate 
| 


page. 


Three copies of the proposed amendments should be filed 
with the copies of the Application and the Order. aloLseis 
necessary because the amendments will be appended to the 
original schedules filed in triplicate. 

(4) [§9.4.48] Sample: Notice to Creditor 

Copies: One for each creditor and one file copy con- 
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(Name of Creditor) | (Date) 


This is to notify you that Mr. » has retained 


eee eee eee 


this office to represent him in his Petition in Bankruptcy 


P pe 
a a a ae Se EF fea ee ea oS ee es SS 2 ayy pe ae sy eee Ya oe 
"(Name of court) (Address) ; 

eens pare = Dro or So © * = has» amended@ his Schedules 

(city) Name of bankrupt) : 

co RE Ste you as Yaseen eee creditor. The 

secured/unsecured | 
firstimeetingsof credivors waseneldwornres 9 = Pee fe ae 
beforesRefrerce Sei Bia) ss Vals _ _, and the final date 
Name of Referee) 
for fi lingSctainse Sam See mee , lL OMa Tee Please address 
further communications with regard to Mr. Vs 


Obligation® toe rhnis#ottice. 


Sincerely yours, 


Attorney at Law 


TVeO Se 
t ot 
5) | 
CUVMMENT: The court does not send a notice fea creditor 


when an amendment is made to teas bis name. elt heghas 
| no notice of the proceedings, the discharge will generally 
not be valid as to him. See Bankruptcy Act §17a(3), 11US¢ 
§35(a) (3); Cowans§943, . It is therefore wise for the attorney 
to ee te the creditor by registered or certified mail, return 
receipt requested. This may be done either by using the 
above form or by sending him a copy of the amendment. If 
the amendment is made prior to the first meeting, it may 
be possible to obtain a copy of the referee's notice of first 
meeting and send that in the same manner. 
Bankruptcy Act §17a(3) ‘La use 85(e)13) provides: 
A discharge in bankruptcy a release a 
bankrupt from all of his provable debts, 
whether allowable in full or in part, except 
such as ...(3) have not been duly scheduled 
in time for proof and allowance, with the 
name of the creditor, if known to the bank- 
rupt, unless such creditor had notice or actual 
knowledge of the proceedings in bankruptcy.... 
[Emphasis added] 


Relying upon this provision, some attorneys do not 


apply for amendment at all but simply send notice to the 
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(PROOF OF SERVICE BY MAIL ~- 1013a, 2015-5 Ge Cee 
Iam a citizen of the United States and a resident of the county 


of » Lam over the age of eighteen 
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true copy thereof enclosed in a sealed envelope with postage 
thereon fully prepaid, in the United States post office mail 


box at addressed as follows: 


aes «eee ase oa ose oe eee ewe ssa lS 


I certify (or declare), under penalty of perjury,” that the 

foregoing is true and correct, 

EXOCULECm Ol te arene nee enema een enn a ae Pa sh Seat Way 
(date) : (place). 

California, 


Signature 


*proof of service by mail forms, being signed under penalty 


of perjury, do not require notarization, 
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erat, and file an affidavit of mailing withthe referee. 
See §9.4.49 below. Hoeeneneene attorney should ascertain 
the feelings of the particular referees with whom he will 
be dealing before undertaking such a procedure.) |i tne 
referee does not approve of this method, it is unwise to 
follow it although it may be technically proper. See Cowans 
§94e., 

(5) Pecuimiel Form: Affidavit of Mailing 


Copies: One filed with clerk of court, one for each 
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5. [§9\-7,50] Dismissing the Proceedings 3 

Where an asset of substantial value is discovered after 
filing, or when an error such as failure to homestead real 
property has been committed, or when the client receives 
an inheritance within six months of filing, it may be advis- 
able for the attorney to recommend that the bankrupt seek 

Bankruptcy Act 
to dismiss his proceeding. See /. §59(g), Te USGuS os (an) 
There is no absolute right of dismissal. Dismissal can 
be obtained Sek upon written application to the Court and 
Bankruptcy Act 
hearing after notice to all creditors. /§59(g), 11 USC $5(g) 
see §9.4.51. Permission to dismiss then rests in the sound 
‘discretion of the nerevees Thegrelercesrevalicmela cea. o. 
cretion even over creditor objections. See Bankruptcy Act 
§§59(g) , 38; va PEE REE: eemres of Strunks Lane & 
Jellico Mountain Coal Co. (.pc “Ky .: 1946) 6 pSupp 731. 

It is important for counsel in such circumstances to 
convince both the referee and interested creditors that 
creditors' interests are better served by a Se The 
attorney also must-be sure that the dismissal will be without 
prejudice, 

Except in unusual circumstances, the trustee will not 
eee enTs to object to dismissal, although he may he entitled 


to indemnification for services rendered and expenses in- 


curred. See Bankruptcy Act §$ cl PeUSC) es Cowane 
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§5937Ssto, Colliers 959.15. j 
a. §9.4.51] Form: Application for Dismissal 


Copies: Two: One filed with referee and one for file. 


S{h. ba 


tT ReEW Gel lt 
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b. [§9.4.52] 


Copies: 


Two: 


Iv.88 


Form: Order of Dismissal 


One filed with referee and one for file. 
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6. [9.4.53] Determining Dischargeability of a reticular 


Debt in State Court 

Nondischargeable debts are listed in Bankruptcy Act 
§17, 11 USC 35. See §9.1. . The bankruptcy court can 
determine dischargeability, but only on stipulation of both 
parties. Disputes normally arise in the state courts where 
suit is filed on a Aeve that: the debtor contends has been 
discharged. 

It has been contended that the bankruptcy court should 
make the determination as to the dischargeability of a 
particular debt. See Cowan §930-931. For a form of an 

application to the bankruptcy court for such a determination, 

eeconces 


[§9.4.54] Suit Charging False Financial Statement 


By far’ the most common lawsuit arising from bankruptcy 
charges 
that the debt in question is not Treen rere because the debtor 
provided the creditor with a false financial statement, 
thus bringing the debt within the purview of Bankruptcy 
Act §17a(2) (11 USC §35(a) (2): ) which states ‘in’ part: 
A aeons in bankruptcy shall release a 
bankrupt from all of his provable debts, 
whether allowable in full or in part, except 


such as...(2) are liabilities...for obtaining 


money or property on credit or obtaining an 
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Keates 

_ “Sxtension or renewal of credit in reliateafupon a 

a materially falso sioigeeels in writing respect- 

ing his financial condition made or published 

or caused to be made or published in any manner 

whatsoever with intent to deceive...." 
[Emphasis added] The issues this raised in litigation 
on §17a(2) are these: 

or "Optaining money or property." This point is 
rarely at issue. The debtor 4s rarely able to contend that 
he did not get some money or credit. 

2. "An extension or renewal of credit." Although this 
point is not litigated, it should be noted that if there has 
been an extension or renewal on the basis of a false financial 
nine Rieicaots the entire debt to the financing agency is nondis- 
chargeable, not merely the portion involved in the LRAT 
BankruptcyiAet §17a, 11 USC Sob) 

3. "In reliance." Here is the major litigable pointe 
this section. It is the practice of some finance companies to 
tell. the debtor, “Just list afew of your debts, you needn't 
list them all." It is the practice of at least one company, 
even when they receive collateral far in excess of the amount 
of the loan, to require a chattel mortgage on the household 
furnishings, simply because it is more than likely that these 


; Some of the more recent cases 
goods have been previously pledged./have been favorable to the 
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debtor claiming that there is no reliance, partictivarly 
where the contention is raised that the debtor was tricked 

§450, 
into providing the misinformation. See Cowans/ Colliers 
717.02. 
4, "Materially false." "Material" is the word in the 
as on the subject of reliance. 
section upon which there is not as much case law/ However, 
it appears logical that where the client has, in fact, 


listed his major obligations, the attorney is under an 


obligation to defend on the lack of material falsity. The 
fact that the statement is actually false is rarely at issue. 
gee Cowan's §450 for fuller discussion of materiality. 


5. "In writing respecting his financial condition made 
Or paptiened or caused to be made or published in any 
manner." This is rarely an issue. Debtors generally sign 
any teeth the finance company gives them. The ah tiga HON 
is sufficient here in that the document is normally prepared 
by the client at the office of the financing agency and 
given to the agency at the time of preparation. 

6. "With intent to deceive..." This is clearly a 
litigable issue. If the client can show that he acted under 
the instruction of the finance company employee, it is 
certainly arguable that he did not have the requisite 
intent. However, some cases hold that if the schedules 


filed with the petition in bankruptcy differ materially 


he cre 


(9967 mbYyasl saeels edt enodw dade Pestgel exesgea 42 
ee hy ne Rolie ae Netrodde git .eiobtegttde ahead sit pore ts 


mae! ‘egies wttetey labietam Yo stest wet NS Gasteb oF notdagt ido 
| amma ts ylones eb enken \ALautos ae Inset ets sd? gsi? tos? 
|S a ttebesdea to noteausels aelivt 49% 0882 é*nowod oct 
; 0). ebae nots2fn0n ferent alin qriiesqess palsiaw ar" .2 


er i re Wie wh dete bidiga etem $d. oe Benvas ro. bedetfaug 40 
Bra!’ tia ete yiletecss evedee (skeet ab Yietet cL aid? “dense 


Old Rs i dug oat | .meas oaoky Whegads soment? sie seqeq wre 


ra  Petegeig yilenned al Jnemeos sdy sadd nv eter-daets ftw at 
OS Se bis \oress achorent? ede to sphtee on? 3s‘ tnatio alt. yd 
re Be.  Sitobd erage: Fo embt ond che Yshegea etd. ot shovitg 
i Sa is is : , . 


i: ae) et ih al Yirgelo: ‘et ain? We . sv.le0sh. oF wineaieh wid é ‘a 3 


oS SN TGs Wore mes SHOLES eos tE | aire ak/agitineg Kens 


KD sito’ ne LY Svatem ode 


aa IV 92 
from tne*Pinancial statement, a rebuttable reste or, of 
intent is raised. See alee Sasi Collierss d/.02. 

The procedures in litigation on this issue do not differ 
in any marked way from ordinary civil litigation. Most of 
the cases with which legal aid offices are concerned will . 
arise in the municipal courts. Those that arise in the 
Superior Courts may involve additional procedures, such as 
a pre-trial conference. Civil trial procedures are discussed 


in California Civil Procedure Before Trial, California 


Civil Procedure During Trial, and California Civil Appellate 
Practice (Cal CEB 1957, 1960, 1966). Discovery techniques 


‘such as the interrogatory may be used effectively in the 


litigation of such cases. A sample form of interrogatory is 
set Reser in §9.4.55. A general denial is used Syntherdepeon 
in such actions together with the affirmative defense of 

a discharge in bankruptcy. A sample answer is set forth 

in $9. -The points discussed above with regard to 
materiality, reliance, intent, etc., are matters of proof and 
not matters of pleading. 


[§9.4.55] 


(BO) oy Form: Interrogatories 
Copies: One filed with creditor, one copy with court 


(with certificate of service attached). One file copy. 
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eee eee 


(PETERS ORs COURT) 


No. 


WRITTEN INTERROGATORIES 


TOs BUA | an rey cane! Pet eee Grn tow ee po JABS ey, EleGs 0 =. . 
(Name of plaintiff) (Name of attorneys) ) 
es Cores). 
his/their 
Deferidant sveQuare Sag Ula mmm im aime saan eann ana sen ueeen neni nen 
Name of defendant) 
CGrES2Og0 
answer under oath, pursuant to ji the following 
interrogatories: 


1. What is the content of the Financial Statement? 
(A cepy of same attached to your answers will suffice) 
2. Has defendant had previous loans with plaintiff? 
a) If so, how many? 
b) If so, on what dates were these loans? 


c) If so, how much new money was advanced on each 


occasion? 
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“3. Was a financial statement given by defendants on each 
occasion? 
If SO, what was the content of each financial 
statement? (A copy of each attached to your answers 
will suffice ) 
4, Is the loaning officer who approved the loan still 
associatec with plaintiff? 
If so, in what capacity? 
5. Were renewal applications taken at the time of each 
rewrite? 
“If so, what is the content of each renewal application? 
(A copy of each attached to your answers will suffice ) 
6. Does plaintiff keep a collection or event history on 
each of defendant's loans showing chronologically the events, 
conversations, duns, etc., that occur durtnge the existence 
of said loan? 
If so, what is the content of the history on each 
loan? 
(A copy of-each attached to your answers will suffice ) 
7. What obligations (name of each creditor and amount) does 
plaintire claimameet all) the following criteria: 
1. Defendant owed money at time of loan and Financial 


tatement 


. 
¥: 


ig ve ris 

| 3 IV.95 
2. Obligation was not listed on Financial Statement 
ay Obligation was material 
4, ae cenit not have been made if plaintiff knew of 

obligation 
Answer must be served upon the undersigned within 
fifteen days after the service of these inter- 


rogatories. CUP §2030 


(Signature of attorney for 
defendant) A 
(Typed name of attorney ror 
defendant) 


ses 
eee interrogatories were provided by Mr. HOCeTt 
Ward, an attorney from Oakland, California. The interrogatory 
is an inexpensive and most effective means of discovery. 

Often the result of filing interrogatories is a dismissal 

of the action. This result occurs because attorneys for 
collection agencies or finance companies do not feel that, 

in many cases, the expense of the time necessary to answer 

tne interrogatory is warranted by the size of the claim. 

A defense legitimately and forcefully pressed is the best 
protection for all debtors against excesses by lending 
agencies who have for too long accepted the default 


judg_ment as their due. 


(2) [§9.4.56] Form: Answer 
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» defendant, answers 


eed 


the complaint on file, admits, denies and alleges: 


Denies generally and specifically, seach and every, all 


and singular the allegations contained in paragraphs 


—— eee eee 


FIRST AFFIRMATIVE DEFENSE 


fiat 
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that plaintiff had actual notice of this filing and adjudi- 


cation, and plaintiff holds the obligation subject to this 


defense and all of said defenses. 


<5 
—_—_— =o ee 


= ue 


D a 
; , fi ; i 
e : aie f ) 
ae eS eh al Ge DPMS 
7 
poy i : - 
‘ 
te 
a ~ Ciietivedag te 
* GE Tee Tad 10 
r 
: c * . a M + &. . 
" ~ - nd $i < 4 OS aout. 
= 7 - 
i~ = 
A , 


oe 


i ef Pile eid Seek! eee Cie eee Thy ¥ 394 pet 
; ty w ir votes 


IV.98 
WHEREFORE, defendant prays that plaintiff take nothing 


by its complaint and defendant recover his costs. 


Signature of attorney(s) ) 


Typed name of attorney(s)) 
£ declare under penalty of- perjury: 
That Iam the = sss ss _ss:~*Defendant, in the above entitled 
action; that I have read the foregoing 
ANSWER and know the contents thereof; 
that the same is true of my own knowledge, save and except 


the parts therein stated on information and belief, and that 


as to these parts I believe them to be true. 


Signature of defendant 
Typed name of defendant 
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COMMENT: A general denial is sufficient to put the points 


discussed in the trial memo below at issue. It is, however, 


necessary to plead the discharge affirmatively. 


(3) (§9.4.57] Form: Trial Memorandum 
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5 ah 
COMMENT: While a trial memorandum is not required, most 
trial judges welcome a memorandum on the points that will 
be raised during the course of the litigation. The work 
done for a trial memorandum may, of course, be put to good 
use in the event an appeal is taken. 

db. [§9.4.58] Fraud Suits 
Bankruptcy Act §17(a) (11 USC§35(a), alsa provides that: 

A discharge in bankruptcy shall release a 
bankrupt from all of his provable debts .. . 
excep Uy ws.mr. 

(2) . . .ldabilities for obtaining money or 
property by false pretenses 6r false repre- 
sentations ... . 

Titigation of this nature may arise because i debtor has 
made use of a charge account or revolving credit account 
when he knew that he was going to take bankruptcy. Cases 
have held that the representation must be knowingly and fraudu- 
lently or recklessly made. Marer_v Meyers (1946) 314 Mich 
471, 22 NW 2d 869. Reliance is a necessary element of any 
fraud complaint and this action differs tittle fromvany, 
other fraud action. For a discussion of fraud actions 

Chapter ‘ | 


ganerally, see yi Cowans §§442-445,Collier 7170e. 


(1) [§9.4.59] Form: Interrogatories 
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(2) [§9.4.60] answer 


The same answer as that set forth in §9.4.55 may be 


used in this tyne of action. A general denial and affirmative 


defense of discharge in bankruptcy are sufficient, 


(3) [§9.4.62] Form: Trial Memorandur 
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COMMENT: See comment, §9.4.57. 
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ce. [§9.4.62] Suit Charging Conversion of Security 


No discharge is available for debts that: "are liabilities 
eee te OD ew. Lt leariduma li clOousmin i eom LOmUnCr sar .at. 
property, Of anotherm su Bankruptey Rot Shave). 
ey USC §35(a)(2). The cases have held that an injury 
to property rights, as through a conversion, is a willful 
and malicious injury within the terms of this exception. 

This type of action is generally brought where property 
bought under a conditional sales contract is sold by the 
debtor. First Nat'l Bank v Padjin (1965) 61 I11 App 2d 
"310, 21 NE2d 332. This ‘is a difficult case to defend 

but there are some cases which have found the requisite 
willfulness missing. See Cowans §§. 454-455, Collier Goan 


(1) [§9.4.63] Form: Interrogatories 
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(2) [§9.4.64] Answer 
See §9.4.56. This form of answer is appropriate for a 
conversion: action. 


(3) (§9.4.65] Form: Trial Memorandum 
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fic [$9.4.66] Determining Dischargeability in Bankruptcy 


Court: Form: Application 
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COMMENT: As noted above, the bankruptcy court oiven will re- 
fuse to entertain a motion.or an action to determine dis- 
chargeability. It is wise to ascertain the practice in the 
particular court before presenting an application such as 
the above. This form is reproduced fuom Cowans. 
8. [§9.4.67] The Final Meeting of Creditors 

The final meeting of creditors is not held in a no- 
asset case; thus, many of the bankruptcies handled by legal 
aid offices will not require a final meeting. The purpose 
of the final meeting is to allow the trustee to present 
his accounting to the court and to the creditors. Although 
the bankrupt and his attorney receive notification of the 
final meeting, attendance b,; either or both is not required. See 
enlorotee Actmes55e, MASIUSC Qle >; Cowans $946; Colliers 
15 See 
g- [§9.4.68] Closing the Case 

As indicated in §9. ,) the fi linevof ithempe tition 
acts as an adjudication. Bankruptcy Act §18f, 11 USC §hi(f). 
The bankrupt has control of his earnings after the date of 
filing and all other property he receives after that date 
“eis the exception of property noted in part of §70a of 


the Bankruptcy Act (11 USC §110(a) ), set forth as follows: 


All -property, wherever located,.except insofar 


ak 7 ; : ” a on 7 iy ov , i os: a ae: 2 : | 
ww Be PUN eh ee) oh 
+ We “On a Mt DISH tom cet erattberd i6 gant som fsel9 sat 


arctan ) 


Ae. 


a {sual yd belbaad doalodgi mised edd Lo: eran -pudd?  19aso Ieee 
a | anette sar <anigsoam Lnyet oeuueeis gon [ftw soe fis 

iisestc of ssdsumh arid ice silissm fant? sid to 
> BUGHILA evodtbens, aH of Srgisiekmo SH? od srivtinnogs elc 


Sis iO molvsoititon. svlocs vwantosts sit bere I Goatees d eds 


fen, .Cesiuest Sor af std % te03f9 id sonshistts weAtrasm fant 
ebifad :0qbea OWS j;4sie CEU LD .stae tock vatderoines 
Qovecr 
$569 siz ahtaoip Loovkeey .¢ 
ROSS £0ag) odd to Qcklit edd OG nt BStes pak eA 


ar wh aloe OU £1 (ISLe2oA yotrurssiaee MTOLlselby, Calas ss) eine.’ 
we 86h ety is:ts zynteuse ald to towns eet aqewanad sat . 
S3EP 26/3 cote coavtensa ot “iiaqowy isrilo ifs ibis ankin, 


SO SOT¢ to ssa¢ alvbeten vtesnong 20 noktqeoxe eno dvtw 


"Seweitot es cts10% 392.4 (. (SYORLR O20 ER), dom oped aetna ost 


uw 


| 4 | + Ae ry 
7 Winads taesxs 299890 sav ohety (eiwedory La 
ii «@ 7 is) : ( if ' j »: -. ; , @ \ i. , 
seared 2.0) aa ee a Lie 

a eee PORE eet dt 
- “o! y ir 7 | ‘eo! = ty», : ae 4q Pil ) a —ae : in » a vi cine 7 


IV,105 

> ae 
as it is property which is held to be exenpt, 
which vests in the bankrupt within six months 
after bankruptcy by bequest, devise or inheri- 
tance. . . Shall be free and discharged from 

any transfer made or suffered by the tankrupt 
after bankruptcy. 

All property .. . in which the bankrupt 
has at the date of bankruptcy an estate or 
interest by the entirety and which within 
six months after bankruptcy becomes trans- 
ferable in whole or in part solely by the 
bankrupt shall . . .. vest in the trustee 
AND SGt Se SUCCCSSORsOr ssuCCCSSOrS@ mee as 
of the date of bankruptcy. 

Discharge takes place after the expiration of the time 
Limit Tor siilingsobjections to discharwerstavedmingtnesnotice 
of first meeting unless there is an objection filed. 
Bankruptcy Act §14b, 11 USC §32(b). If an objection is 
filed, discharge takes place after a hearing on the apaeenicnt 


provided that the ruling at the faring is favorable to the 


_ bankrupt. 


No formal notice of discharge is required to be mailed 
to the bankrupt or to his attorney. It is therefore good 


practice for the attorney to request from the referee a 
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_ certified copy of the discharge (See §9.4.54), and to 
contact the client and have him come in’ to pick up the 
discharge. At that time the attorney can offer his client 
postbankruptcy counseling discussed in SSO tbr ge aso. 5. ; 


&@ [§9.4.69] Form: Discharge of Bankrupt 
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UNITED STATES- DISTRICT COURT 


FOR THE DISTRICT OF CALIFORNIA 


DIVISION 


IN ‘THE MATTER OF ) NO, 


DISCHARGE OF BANK- 


cate Bankrupt semis) RUPT 
a a eR Se ) 

AT. Se Seg ee es te ELNGTHESSDESTRI CTs 2ON een aig eae 
DAY OF © cease ager ae LO ama 

It appearing that Pee OL aGNneeG Lo yeOl 


ee ee 


(Name of bDankrupt) 


PURO.) 3° 20. Teh Ae py muy WS MO ueie Cope os 
State of California, was duly adjudged a bankrupt on a 
petition filed by him on ates day of Ads, : 
and (if applicable) 
It further appearing that sige te the discharge 
of the bankrupt were filed and, after due notice by TERE, 
were heard and were not sustained; 

Lie SeOLCene CaCl U Sumer ent eo) 5 een eenenE ee be,: and 
he hereby is, discal eed from all debts and claims which are 
made provable by the Bankruptcy Act against his estate, except 


debts that are, by the Act, excepted from the operation ene 


a discharge in bankruptcy. 


(Signature of referee) 
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COMMENT: This may be obtained from the office of the referee. 
It may be useful to attach a copy of this discharge to an 
answer in a state suit on a discharged debt. 


Sample: 
b. (§9.4.70] 7 Letter Notifying Bankrupt of Discharge 
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(Name and Address of Bankrupt) 


se swe eee ee ese ees eS 


wees wee eee eee 


This is to advise you that the Bankruptcy Court entered 


its formal Order granting your discharge in Bankruptcy 


As I previously advised you, however, you are not 
purone ico protected by your discharge in bankruptcy. 
That is to say, if anyone sues or otherwise annoys you in 
ponnecion with a debt Ties dae the Sysesitennie at proceeding, 
steps must be taken to ensure your protection by the dis- 
eharge. I recommend, therefore, that you contact me in 


the event you are troubled by any Ofmy Our former creditors. 


With best wishes for the future, I am 


Sincerely yours, 


ign. (Signature of attorney) 
Vyped name or attorney) 
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See Handling a Bankruptcy Case, Demostration Case File 


(Cal CEB 1963). 


